GOVERNMENT
OF
THE DISTRICT OF COLUMBIA
+ o+ 4+ 4+
BOARD OF ZONING ADJUSTMENT
+ o+ 4+ 4+
PUBLIC HEARING
+ o+ 4+ 4+
TUESDAY
JANUARY 30, 2001
+ o+ 4+ 4+
The Public Hearing convened in Room 220 South, 441 4th

Street, N.W., Washington, D.C. 20001, pursuant to notice at 9:30
a.m., Robert Sockwell, Chairperson, presiding.

BOARD OF ZONING ADJUSTMENT MEMBERS PRESENT:

ROBERT N. SOCKWELL Chairperson
SHEILA CROSS REID Vice Chairperson
ANN RENSHAW Board Member

ZONING COMMISSION MEMBERS PRESENT:
JOHN G. PARSONS Commissioner
OFFICE OF ZONING STAFF PRESENT:
Sheri Pruitt, Secretary, BZA
Beverly Bailey, Office of Zoning
Paul Hart, Office of Zoning
John Nyarku, Office of Zoning

OTHER AGENCY STAFF PRESENT:

Michael Johnson, Zoning Administrator
Maxine Brown-Roberts, Office of Planning

D.C. OFFICE OF CORPORATION COUNSEL:

Mary Nagelhout, Esg.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




APPEARANCES

On Behalf of Safeway, Inc.:

JERRY A. MOORE, ESQ.

Arter & Hadden, LLP

1801 K Street, N.W.

Suite 400

Washington, D.C. 20006-1301
(202) 775-7100

FAX: (202) 857-0172

On Behalf of the Applicant:

NORMAN M. GLASGOW, JR., ESQ.
Wilkes, Artis, Hedrick & Lane,

1666 K Street, N.W.
Suite 300
Washington, D.C. 20006-2897
(202) 457-7800
FAX: (202) 457-7814

STEVE SHER, Zoning Expert

NEAL R. GROSS

Chartered

COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701

Www.nealrgross.com




C-O-N-T-E-N-T-S

AGENDA ITEM PAGE

APPLICATION OF D.C. PUBLIC SCHOOLS/MICHAEL SUSSMAN/GEORGETOWN FLEA
MARKET :

16643 ANC-2E AND ANC-3B . it ittt ittt it e et e et e et e et e e eeeeenn 9
NORMAN GLASGOW, JR., Esg. .......ciiiiiiiienn. 21
Wilkes, Artis, Hedrick & Lane, Chartered
Suite 300

1666 K Street, N.W.
Washington, D.C. 20006-2897
(202) 457-7800

FAX: (202) 457-7814

WITNESSES:
Michael SUSSMAN . ...ttt ittt ittt et eeeeennnn 27
Veronica Falwell ........ ... iiiieeenn.. 36
Steven Sher . ... ..ttt e e e 38
Michael JOhNSON . ... vii ittt ittt et e 73

PARTIES IN SUPPORT:

Jeffrey Kilpatrick ....... ... ... 105
Norma Sasaki ..........iiiiiiiiiinnnn. 106
Mercedes Bien .. .....iiiiiiininnnennenn. 108
Phyllis Wheat ........ ..., 109
Sharon DeroSa . .. iv ittt eeieeeenn 113
Edith Sando ....... . i i 114
David Sando ... ...ttt e e 116
Carolyn Bailey .. ...t nininnnnn. 119
Robert Butler .......... ... . ..., 120
JERRY A. MOORE, ESQ. ... ..ttt i it 121

Arter & Hadden, LLP

1801 K Street, N.W.

Suite 400

Washington, D.C. 20006-1301
(202) 775-7100

FAX: (202) 857-0172

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




(202) 234-4433

WITNESSES:

Mark Woodfield ........iiiiiiiiiii ittt 122
AVIS BlaCK .t e e 131
Martin MucCKle ........ ittt ettt eeiiinnn 151

PARTIES IN OPPOSITION:

B. H. Eastridge ... ...ttt i, 176

Ronald Mlotek ........ .. .. 181

Helen Hagerty ..ttt it e e e et eeee et 207
NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

P-R-O-C-E-E-D-I-N-G-S

9:58 a.m.

CHAIRPERSON SOCKWELL: Good morning. The hearing will

please come to order. This is the January 30th public hearing of

the Board of Zoning Adjustment of the District of Columbia. My

name is Robert Sockwell, Chairperson.

Joining me today is Sheila Cross Reid, Vice Chair, Ann

Renshaw to my 1left, and representing the Zoning Commission, Mr.

John Parsons.

Copies of today's hearing agenda are available to you.

They are located to my left near the door. All persons planning

to testify either in favor or in opposition are to fill out two

witness cards. These cards are located on each end of the table

in front of us.

Upon coming forward to speak to the Board, please give

both cards to the reporter who is sitting to my right. The order

of procedure for special exceptions and variances 1is, (1)

statement and witnesses of the applicant, (2) Government reports

including the Office of Planning, Department of Public Works, et

al., (3) report of the Advisory Neighborhood Commission, the ANC,

(4) parties or persons in support, (5) parties or persons in

opposition, and (6) closing remarks by the applicant.

If an appeal application is on the agenda, the order

of procedure is as follows: (1) statement and witnesses of the
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appellant, (2) zoning administrator or other Government official,

(3) owner, lessee, or operator of the property involved if not the

appellant, (4) the ANC within which the property is located, (5)

intervenor's case, and (6) rebuttal and closing statement by the

appellant.

Cross-examination of witnesses is permitted by the

applicant or parties. The ANC within which the property 1is

located is automatically a party in the case. The record will be

closed at the conclusion of each case except for any material

specifically requested by the Board and the staff will specify at

the end of the hearing exactly what is expected.

The decision of the Board in these contested cases

must be based exclusively on the public record. To avoid any

appearance to the contrary, the Board request that persons present

not engage members of the Board in conversation. Please turn off

all beepers and cell phones or set them to vibrate only at this

time so as not to disrupt these proceedings.

The Board will now consider any preliminary matters.

Preliminary matters are those which relate to whether a case will

or should be heard today such as requests for postponement,

continuance, or withdrawal, or whether proper and adequate notice

of the hearing has been given.

If you are not prepared to go forward with the case

today or if you believe that the Board should not proceed, now is

the time to raise such a matter. Does the staff have any
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MS. BAILEY: Mr. Chairman, no, we do not.

CHAIRPERSON SOCKWELL: Thank you.

There has been a request that the order of these

proceedings be altered; that the application for a variance which

is case No. 16643 be heard first. The results of that would then

determine the necessity of going forth with the appeal case. Does

the Board have any preference on this matter?

MEMBER RENSHAW: No. Do you need a motion, Mr.

Chairman?

CHAIRPERSON SOCKWELL: I would --

VICE CHAIRPERSON REID: I wouldn't hurt.

CHAIRPERSON SOCKWELL: I would move that we reverse

the order and hear case No. 16643 first.

MEMBER RENSHAW: Second.

CHAIRPERSON SOCKWELL: All in favor?

ALL: Aye.

CHATIRPERSON SOCKWELL: Opposed? Thank vyou. Please

call the first case.

MS. BAILEY: Application No. 16643 of the D.C. Public

Schools/Michael Sussman/Georgetown Flea Market, pursuant to 11

DCMR Subsections 3103.2 and 320.3, for a use variance to continue

to operate the "Sales of Antiques and Collectibles" on a public

school parking lot, Sundays only in an R-3 District at premises

1819 35th Street, N.W. (Square 1297, Lot 850).
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All those wishing to testify, would you please stand

to take the oath.

(Whereupon, the witnesses were sworn.)

MS. BAILEY: Thank you.

Mr. Chairman, several notes on this case. The correct

zoning of this site is R-3. There is some correspondence in the

file which indicates that it's R-4 but the correct zoning is R-3.

The Office of Planning is recommending approval of the

application as well as ANC-2E. We do also have letters of support

from Council Members Jim Graham and Carol Schwartz.

In addition, Mr. Chairman, the affidavit of posting

was properly and timely filed and there are two requests for party

status. One is from Safeway, Inc., and the other is from Mr.

Ronald Mlotek. With that being the case, those wishing to discuss

party status, please come forward.

Mr. Chairman, unless you want me to go into some of

the other specifics of the case, it's ready to go forward.

CHAIRPERSON SOCKWELL: Thank you.

MR. MOORE: Good morning, Mr. Chairman, members of the

Board. I'm Jerry Moore III, law firm of Arter & Hadden, appearing

this morning on behalf of Safeway, Inc., an adjacent property

owner to the Georgetown Flea Market or, at least, the Hardy Middle

School.

Safeway has submitted an application to

be -- a motion that we be admitted to party status as that no one
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else can adequately come up with the same arguments and advance

the same arguments as does Safeway with respect to the use and

enjoyment of its property, mnot the ANC, not any individual

property owner.

On that basis, we would submit that Safeway's position

is unique and distinguishable from other property owners and other

organizations in the area. We would ask the Board to grant us

party status.

CHAIRPERSON SOCKWELL: Board members, questions?

VICE CHAIRPERSON REID: I have no problem with this

request for party status, Mr. Chairman.

MEMBER RENSHAW: No problem.

CHAIRPERSON SOCKWELL: Then I move that we grant party

status to the Safeway which applies directly to the east of the

subject site.

VICE CHAIRPERSON REID: Second.

CHAIRPERSON SOCKWELL: All in favor?

ALL: Aye.

MR. MOORE: Thank you.

MS. BAILEY: Mr. Chairman, before Mr. Mlotek speaks, I

just wanted to indicate that his request was received yesterday

for party status. Mr. Mlotek was a participant in the previous

case on this project. Of course, he can address his comments

better than I can. I just wanted to let you know that the request

for party status should have been received in the Office of Zoning
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14 days prior to today.

CHATIRPERSON SOCKWELL: Mr. Mlotek, did you request

party status previously?

MR. MLOTEK: Yes, I did, and it was granted.

CHAIRPERSON SOCKWELL: So is it necessary -- it was

necessary that he re-establish?

SECRETARY PRUITT: Yes, because that case was actually

closed out but, unfortunately, we Jjust don't have a procedure

where we notify everybody that the case has been withdrawn. Yes,

that case was withdrawn and so this will be a new case.

MR. MLOTEK: I don't want to waste the Board's time

with arguments if it has already made up its mind to grant status

but, if not, I can offer various arguments and reasons why I filed

untimely in this case.

CHAIRPERSON SOCKWELL: Proceed, Mr. Mlotek.

MR. MLOTEK: As you heard Ms. Pruitt-Williams state, I

was a party who had filed timely to be a party in the previous

case. I would hope the Board would recall that the previous case

procedurally was a very complex one. It was filed, it was

postponed, it was repostponed.

The Board may recall that after I was admitted to

party status, I came several times before the Board and argued

against postponing because I wanted the case to go forward last

spring but, for whatever reasons, it did not and postponement was

granted.
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Then something happened. What exactly happened

procedurally I don't know. I hear now for the first time that it

was actually formally withdrawn and "closed." I had assumed that

it might have been withdrawn with an intent to refile it later

since that way you would avoid paying filing fees and make it a

lot easier just to refile it.

In addition, as I averred in the letter that I

submitted, there has been a serious illness that arose in my

family since the time of receiving notice of this particular

hearing date. My attention, frankly, was diverted to this.

If I had been more alert and if I had been more acute

and if my attention had been more focused on this one particular

issue, I would have seen that it was necessary for me to file a

separate application for party status.

But in this regard, I note only two things. First of

all, the applicant in this case cannot be prejudiced by not

knowing that I am an opponent. Mr. Sussman knows very, very well,

indeed perhaps too well, that I am in opposition. It's not as if

a party in opposition has suddenly jumped out of the woodwork, so

to speak, and inflicted a surprise upon him and his presentation.

Secondly, I am an immediate neighbor and, as I averred

in the letter requesting party status, I have been authorized to

indicate the opposition also of other property owners all of whom

are retired persons. Three of the four others being in their late

'70s, early '80s, upon whom it is somewhat of a hardship to come
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tripping down here every time.

CHAIRPERSON SOCKWELL: Now, Mr. Mlotek, vyou are

requesting party status for yourself as a particularly aggrieved

neighbor.

MR. MLOTEK: Yes.

CHAIRPERSON SOCKWELL: Now, you are also stating that

you would represent separately from such party status 1f granted

additional members of the community?

MR. MLOTEK: No. I don't represent any other members

of the community. My letter has made that clear. I don't

represent them as an attorney, of course. But I'm simply saying

that under the rules waiver can be granted, or should be granted,

if it would do substantial justice.

In this case, what I'm saying is 1if party status is

not granted to me, if it were withheld from me or declined in my

case, then there would, in fact, be no residential property owner.

I mean, the Safeway we've heard.

CHAIRPERSON SOCKWELL: Well, here. Let me interrupt

if I may. The issue of whether or not there would be other

residential property owners involved is, (1) their responsibility

to participate in this case should they so desire, (2) them not

having authorized you in writing to speak for them. Therefore, I

think that the issue of those invisible others in this case in

this room today is irrelevant to your request for party status.

I think the important aspect is what the requirements
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are from the regulations and that is your status as an aggrieved

party by virtue of the relationship between your, in this case,

domicile and the applicant's property.

So I believe that we have established quite well in

previous hearings that you intended to be a party in the case and

that you represented yourself that way and were, in fact, granted

party status in the previous case and I would request that the

Board waive the rules for timing on your request for party status,

especially with the underlying circumstances that you have

expressed and all the other things that have gone before.

MEMBER RENSHAW: I so move.

CHAIRPERSON SOCKWELL: Second? Yes, Mr. Parsons.

COMMISSIONER PARSONS: What is the motion?

CHAIRPERSON SOCKWELL: The motion 1is to grant party

status to Mr. Mlotek.

COMMISSIONER PARSONS: Oh, I thought it

was --

CHAIRPERSON SOCKWELL: Or to waive the rules.

Actually waive the rules to allow his request for party status to

be admitted. That's what it really is.

COMMISSIONER PARSONS: But not to grant him party

status?

CHAIRPERSON SOCKWELL: Not at this point, no. All in

favor of that?

ALL: Aye.
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CHAIRPERSON SOCKWELL: Now, with regard to granting

Mr. Mlotek party status, your property is located exactly where

with relation to the --

MR. MLOTEK: The street address is 1723 34th Street.

I was within the 200 feet circle of notification. I think I'm

probably in distance from the closest operation of the school

about 100 and some feet. I'm on 34th Street running south from
the subject site. 34th Street 1is a one-way street. It runs
north/south as all the numbered streets do. It's one way in the

southerly direction.

CHAIRPERSON SOCKWELL: So that places you -- when you

say 100 and some feet, you're south of the proposed site?

MR. MLOTEK: Correct.

CHAIRPERSON SOCKWELL: Does that mean you are south of

the school building?

MR. MLOTEK: Both.

CHAIRPERSON SOCKWELL: The school and the parking lot?

MR. MLOTEK: There are, in fact, two parking lots to

the school and the flea market operates in both parking lots. My

closest distance to the flea market, let's say, if we want to talk

about the operation of the flea market, would be about 100 and

some feet.

CHAIRPERSON SOCKWELL: All right. You said you were

south of the school building.

MR. MLOTEK: Yes.
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CHAIRPERSON SOCKWELL: And the school building is on

the south side of the parking lot.

MR. MLOTEK: What I'm saying is that there is a

parking 1lot to the north of the school building and another

parking lot, a smaller parking lot, to the rear or south of the

school building which is also used now by the flea market.

CHAIRPERSON SOCKWELL: And what does the flea market

do on that particular lot?

MR. MLOTEK: It has vendors who sell things.

CHAIRPERSON SOCKWELL: There are vendors on the south

lot as well.

MR. MLOTEK: Right.

CHAIRPERSON SOCKWELL: So you're south of the south

lot by how many houses?

MR. MLOTEK: Measured in houses it would be five or

six houses.

CHAIRPERSON SOCKWELL: Five or six houses. Your

property line 1s not contiguous with the property line of the

school?

MR. MLOTEK: No, it's not contiguous.

CHAIRPERSON SOCKWELL: Or any particular alley serving

the parking lot of the school for access to vendors and things

like that?

MR. MLOTEK: No, it doesn't. If I can just state as a

party, or in whatever capacity I will be permitted to appear here
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today, the overwhelming impact that I complain about is not from

the wvendors themselves but from the traffic, the customers who

come. They all park and come up on my street.

It's very clear that even though I'm not directly

abutting the subject site, I am directly impacted by the flow, the

very great flow of automobiles that carries customers there.

CHAIRPERSON SOCKWELL: Very briefly, would you suspect

that the flow of automobiles affects you anymore than it would

affect the four or five houses that are closer to that south

parking lot or anymore than the houses immediately across the

street along the row that borders this?

MR. MLOTEK: I would say the impact is the same.

CHAIRPERSON SOCKWELL: The issue that I have 1is

perhaps this Board granted party status previously but if your

issue is one of the impact of the automobiles, it seems to me that

the impact on you is no greater, and perhaps no less than, that of

the houses closer to the operation, give or take one or two, and

the ones across the street because it's really a situation of

where people park and where people drive and they are driving down

your street. While they don't impact you except in the

availability of street parking and the traffic that's generated by

the operation of the lot, there's no difference, it seems to me,

between the amount of impact on you as a somewhat removed neighbor

than that of the others with regard to parking.

If it were one of noise, it would certainly be more of
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an impact on people closer, especially an adjacent neighbor,

especially on that day during those hours. I would be of the

opinion that granting you party status on the basis of the traffic

would not be appropriate.

COMMISSIONER PARSONS: Mr. Chairman, I would agree and

move that we deny his request.

CHAIRPERSON SOCKWELL: Can I get a second on that from

another Board member?

MEMBER RENSHAW: Second.

CHAIRPERSON SOCKWELL: Thank you. Any discussion of

this? All in favor of denial, say aye.

ALL: Aye.

CHAIRPERSON SOCKWELL: Opposed?

Mr. Mlotek, vyou still will have the opportunity to

speak as an opposition witness.

MR. MLOTEK: Yes, but I would not be permitted to make

any motion or to introduce any motion or any legal question.

CHAIRPERSON SOCKWELL: No, you would not.

MR. MLOTEK: Thank you.

CHAIRPERSON SOCKWELL: Thank you.

Are there any other party status requests that we have

not dealt with? Then will the applicant please come forward.

MR. GLASGOW: Good morning, Mr. Chairman, members of

the Board. For the record, my name is Norman M. Glasgow, Jr., of

the law firm Wilkes, Artis, representing the applicant in this
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case and the operator of the Georgetown Flea Market.

Here with me today, Mr. Michael Sussman seated to my

immediate right. He is the operator of the flea market which has

been in existence for over 23 years.

Also here 1is Mr. Steven Sher of the law firm of

Holland and Knight LLP, who is offered as an expert in land

planning and has been accepted as such by this Board on many

occasions in the past.

Also we understand that there is a representative here

of the D.C. Public School System who we may want to have after Mr.

Sussman makes his statement.

Also, Dbefore proceeding with the testimony of the

witnesses, I would like to give a brief opening statement and,

prior to that, update the Board as to the applicant's

understanding of the nature of its discussions with

representatives of the Safeway store located across Wisconsin

Avenue from the site of the flea market.

It's our understanding that Safeway has no objection

to the operation of the flea market per se, nor has any particular

desire to see the flea market close down, but does insist that the

applicant through its presentation today establish to the

satisfaction of the Board that it will be able to provide

sufficient parking for its use, the flea market's use, so that

patrons do not utilize the Safeway parking lot.

If conditions are established such that the result is
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reasonably obtained and Safeway would be in a position to withdraw

its opposition in this application.

Therefore, as part of applicant's presentation, we

will be discussing our proposed solution to this issue and our

desire to craft with the Board appropriate conditions to address

Safeway's concern and any other appropriate concerns so that the

flea market may continue its use as it has for these past many

years.

A part of this resolution will be the ability of the

flea market to devote a portion of its site which was previously

used for approximately 20 vendors to provide a minimum of 25

parking spaces on site as requested by the Office of Planning.

That 1is the area around behind the school building

that was mentioned previously. We are going to commit today to no

longer place vendors in that area but use that area to provide 25

parking spaces.

These spaces would be offered free of charge and are

on the same lot as the school. We would be reducing the number of

vendors and adding parking spaces. It has that dual effect.

In addition, there are approximately 39 parking spaces

available free of charge on Sundays within about a three minute

walk of the flea market located off Whitehaven Street just north

of the Safeway store on Wisconsin Avenue in close proximity to the

flea market.

Applicant, as a part of this case, is prepared to
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embark on an intensive campaign to notify its patrons, most of

which are repeat customers, of the existence of these two free

parking areas.

Returning to the preliminary statement, applicant

submits that it will, through its testimony and the evidence of

record, meet the three-part test for the granting of the requested

use variance and that the subject site is unique and affected by

exceptional situations and conditions which involve a combination

of actions Dby the District of Columbia school officials in

correctly advising the applicant that wunder then current

interpretations of D.C. law, that no certificate of occupancy was

required for operation of the flea market on the Hardy school site

located on Wisconsin Avenue and 34th and 35th Streets.

There is no other similarly situated use in Ward 2 and possibly

not elsewhere in the city that the applicant is aware.

As pointed out by the Office of Planning, the zoning

pattern in this area is essentially commercial for those

properties that front on Wisconsin Avenue and that this site is

not =zoned commercially. The site in the parking lot that is

utilized for the flea market is oriented toward Wisconsin Avenue

which is essentially a commercial corridor.

Next we view that the acquiescence of the government

of the District of Columbia and only in 1999 after 11 years in

operation was a question raised as to the legality of the use.

The influence of these several factors, some of which are
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extraneous to the land itself, have been found in several cases to

constitute an exceptional situation or condition. I'll not get

into legal argument at this point. 1I'll save that for later.

The applicant also submits that the denial of the

application would pose an undue hardship on the applicant due to

its loss of ability to continue operations which have been

permitted for many years. Also that there would be a

loss to the District government and the D.C. Public School System

through the 1loss of rental payments for this site which is

currently in excess of $20,000 per vyear. Then there are also

additional revenues that the District receives with respect to

collection of sales taxes and others.

Lastly, applicant submits that the requested relief

can be granted without substantial detriment to the =zoned plan.

In that regard, the applicant notes the support of ANC-2E and ANC-

3G. There have been referenced letters from city council members

in support.

We also understand that there should be a letter in

the record from the Ward 2 council member, Council Member Evans.

That may need to be --

CHAIRPERSON SOCKWELL: I didn't see it.

MR. GLASGOW: We were advised by the council members

office that a letter of support was filed.

VICE CHAIRPERSON REID: We didn't see that.

MR. GLASGOW: We may want to have the record left open
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to recheck that to see if that can be submitted.

There are the support of the local Advisory

Neighborhood Commissions, ANC-2E and ANC-3G. There 1is support

from the Burlieth Citizen's Association, support of the Office of

Planning with conditions that applicant desires to meet. There is

also support of the substantial majority of the surrounding

neighbors.

Certainly uses that are viewed in this fashion that

have this type of support are not a detriment to the character of

the neighborhood. We believe that this use is merely more than

popular but is part of the fabric and context of the Georgetown

neighborhood in that area and that positive relations have been

built up by the operator of the flea market over many years.

If there are no preliminary questions, I would like to

proceed with the testimony of the witnesses.

CHAIRPERSON SOCKWELL: You may proceed.

MR. GLASGOW: Thank you, Mr. Chairman. I would 1like

to call the first witness, Mr. Michael Sussman.

Mr. Sussman, would you please identify yourself for

the record and proceed with your testimony.

MR. SUSSMAN: My name is Michael Sussman. For the
past 29 years I've run the Georgetown Flea Market. It's been in
about five or six locations. Its present location it's been in

since spring of 1988.

At that time we had been located in the parking lot
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across the street from the school and the parking lot owner was

going to use the premises on Sundays so we had to find a new

location. We contacted the D.C. Public School System and worked

out an arrangement whereby we would be able to lease the premises.

It then was the Rosario Adult Education Center, which we did

successfully.

At the time I spoke to the District of Columbia Realty

Office. The personnel there indicated to me that when I inquired

about a certificate of occupancy, which would have been necessary,

and I had obtained for five previous locations, they said no

certificate of occupancy would be necessary because this was

school property. I was quite firm on that because I did not want

to violate District of Columbia law and I've always obtained a C

of O.

Thereafter we began our operation in the spring of

1988 and continued so until 1999 when I was contacted by the

Office of Zoning, the Zoning administration Michael Johnson. He

told me that he felt that a certificate of occupancy would have

been necessary for the location.

I explained to him what had happened and he said,

"Well, you better come in here and apply." I certainly did what

he asked. The application was denied and a lot of things happened

but we're here today.

MR. GLASGOW: Mr. Sussman, do you have copies of your

certificates of occupancy that you have for your other locations?
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MR. SUSSMAN: I do.

MR. GLASGOW: Could you get those? We would like to

submit those for the record for the purpose of showing that Mr.

Sussman in his other operations here on the site had a pattern of

obtaining certificate of occupancy and knew that they were

generally required.

CHAIRPERSON SOCKWELL: Mr. Glasgow, would you repeat

that last statement? I just want to make sure I understood

exactly what you said.

MR. GLASGOW: Sure. That 1is that Mr. Sussman was

aware that generally you need a certificate of occupancy for use

of a piece of property in the District of Columbia and he obtained

those certificates of occupancy for his use over a period of time.

It was only because District of Columbia public school

system personnel told him that he did not need a certificate of

occupancy that he did not get one in this situation.

CHAIRPERSON SOCKWELL: Thank you.

MR. GLASGOW: And also as we get into the case, we

will also be stating that if he had been told to get a certificate

of occupancy, he would have gotten one and it would have been

issued. It was permitted at that point in time in 1988 and we

wouldn't be here today.

It was the action of the D.C. Public School System

personnel giving him the correct answer at that time that none was

needed that led to a lot of the unique situation that we have
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here.

If they had given him the wrong answer and told him to

go get a C of O and he went and got it, we wouldn't have a case.

We wouldn't need to be here today. We would have had a

certificate of occupancy, been able to show it to the =zoning

administrator that was issued prior to the May 23, 1990, date.

MR. SUSSMAN: Here are copies of five certificate of

occupancies. The original one that I had for 1611 Wisconsin

Avenue, which I obtained in 1973, I can't locate but those are the

five other locations we've been in.

MR. GLASGOW: Mr. Sussman, would you please describe

to the Board the type use on the property, how it is operated, how

it is cleaned and maintained, and its hours of operation.

MR. SUSSMAN: Yes. We are open to the public from

9:00 to 5:00. The vendors come and set up around 7:30, 8:00,
sometimes earlier but generally about that time. We've been in
business at that lot for 13 years now. The vendors pull into

their spaces, which are parking spaces.

No vendors park on the street because it would be

difficult to have them bring their merchandise in and cars coming

in and out. For safety reasons they pull into their spaces, which

are parking spaces, and they set up and sell their merchandise

behind their spaces. This is the way it's been for 29 years.

We conduct the sale of antiques and collectibles. We

call it a flea market. It's an easy name but it's what we call in
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the business a second-hand flea market. Better quality antiques

and collectibles.

I would note that there are three or four antique

dealers in the city that got their beginning at the flea market.

Most notably, Miller and Arney Antiques, there's a few bookstores,

and Marston Luce Antiques on 21st Street. They began there as
well as a number of other people. It's kind of an incubator for
businesses.

We charge anywhere from $20 to, I think, $45 for a

space. We clean the space afterwards. We have a cleanup crew

that comes afterwards and cleans the entire premises.

I would like to also say, and my wife is here and she

can testify to this, that at 10:00 every Sunday night I leave my

house and go by the flea market and I'm the final sweep. I make

sure that lot if cleaner than we found it and the block where Mr.

Mlotek lives and other people, friends, live on is cleaned of all

papers. Not only the papers that we leave but everything that has

blown over from Starbucks and Safeway and wherever.

We also have engaged the services of a retired D.C.

motorcycle policeman, Tom McGann, who is in charge of getting the

vehicles loaded in and out, making sure traffic is not held up on

Wisconsin Avenue, and providing for security also.

MR. GLASGOW: Mr. Sussman, with respect to the size of

the operation, would you tell the Board about the reduction in the

size of the operation from two events, one, the improvement of the
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fields for school use that reduce the size of the facility, and

then also reduction of size through the utilization of the rear

area for parking.

MR. SUSSMAN: Yes, sir. When we first began at the

premises in 1988 the Rosario School, now Hardy, had a huge parking

facility. There were no fields at all for the kids to play in

because it was adult education. This facility was utilized by the

bank across the street, other people. I think they might have

leased out some spaces.

They needed a lot of spaces because the people who

came to this school, this night school, drove there. The

neighbors did not want their cars on the street.

About three or four years ago the Rosario School had

to relocate and the District established on the old Gordon Junior

High School property another middle school. They moved this

school called Hardy to this school and called it the Hardy Middle

School.

It was determined at that time that they needed to

build for the students a facility for outdoor sports. We used to

have about 130 or 140, maybe 150, parking spaces which we filled.

Thereafter with the new plan which began approximately

two years ago, the premises was cut down to approximately 60

parking spaces. With those 60 spaces we were able to function

still but, of course, we lost a lot of vendors. That was sad but
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we had to comply and the kids needed the parking spaces.

I should say that the cost of the improvements to the

school I felt was warranted. My kids go to the D.C. Public School

System. We contribute rent to the school system and it was a good

expenditure of money.

The rear parking lot, which was not utilized previous

in 1988 through 1999, we utilized because of lost space. We had

that lot as an overflow for vendors. We put approximately 20

vendors in the rear 1lot. We had about 60 vendors on the current

lot. We probably lost about half our size.

That continued until the problem with Mr. Johnson

contacting us. We now have 60 spaces on the main lot and we have

determined that to alleviate any parking problems, that we would

give up the 20 vending spaces which i1s a hardship because there

are 20 people I'll have to tell they no longer can have a business

because we don't have room for them.

It's kind of sad because I've done this for 29 years

and these people have become very close to me. We are willing to

allow that rear lot to be used so that the Safeway and the

neighbors can alleviate their parking burden on the street.

We also have located 39 spaces on Whitehaven Street

which is during the week a commercial neighborhood but is not

utilized at all on Sunday. I go there every Sunday and it's

totally empty. We will instruct our customers to please utilize

that and not to park in the streets.
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I might say that even though we are an urban

neighborhood and parking is at a premium, we've had very few

complaints at all from the neighbors about the parking situation.

We are very attuned to that. I was an ANC commissioner myself

and I know that parking is a big issue. We've always listened to

the Burlieth citizens. We've gotten along well with them.

I'm sure you can realize getting the support of the two

neighboring ANCs and the Burlieth citizens in a situation 1like

this is not easy but they were almost unanimous in their support.

MR. GLASGOW: Mr. Sussman, would you discuss your

ability to find another similar location at Georgetown at this

point in time.

MR. SUSSMAN: Well, in Georgetown or any surrounding

neighborhood it would be almost impossible at this point. Many

years ago this city was closed on Sunday and businesses did that.

This is not happening anymore.

The locations we've been 1in previously, the Reed

Electric parking lot, now Einsteins Bagel store, other stores,

Eagle Liquors, these lots are now all open on Sunday. We're just

getting squeezed into a different market. I happened on the
school. After 14 years I was ready to throw my hands up and say,
"This is it." The vendors encouraged me to keep on.

When we found the school lot we were quite happy. I

would say that knowing a little bit more about the other cities in

the United States that have flea markets, this is a trend. They
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utilize space that is not utilized on Sundays.

Almost every parking lot in major cities is utilized

on Sunday now in a commercial neighborhood. Businesses are open.

Now most flea markets in New York, Philadelphia, Chicago, Los

Angeles, and Boston and operating in school parking lots and

school yards.

MR. GLASGOW: I have no further questions of this

witness.

CHAIRPERSON SOCKWELL: Are you planning to call any

other witnesses?

MR. GLASGOW: Yes, sir.

Veronica, please come forward.

MEMBER RENSHAW: Mr. Chairman, will we have a time to

question Mr. Sussman?

CHAIRPERSON SOCKWELL: Yes. I was going to ask Board

members if they wanted to hold questions until the completion of

the presentation.

MEMBER RENSHAW: That's fine.

MR. GLASGOW: Would you please identify yourself for

the record?

MS. FALWELL: My name 1is Veronica Falwell. I'm the

Deputy Director for Real Estate for D.C. Public Schools.

MR. GLASGOW: Would you spell your last name, please?

MS. FALWELL: F like Frank, AL WE L L.

MR. GLASGOW: Thank you.
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MS. FALWELL: You're welcome. Oh, I guess I should

speak.

MR. GLASGOW: Yes.

MS. FALWELL: Anyway, I was asked to come here to

verify the fact that Michael Sussman and the flea market in

Georgetown was not required to have a certificate of occupancy at

the time that he began utilizing D.C. Public Schools surplus space

at the Rosario Gordon which is now the Hardy Middle School.

We do have other outside -- we have various types of lessees

that use our surplus space and parking lots and schools for day

care centers, for a variety of church services, for a variety of

different activities without the requirement of a certificate of

occupancy.

This has been a new type of situation that our Board

of Education rules don't identify and don't relate to at all. I

just wanted to let everybody know that when he did start with us,

Michael asked questions about everything and he's been a very good

tenant. I was working there at the time and I did reiterate to

him that there was not a need for a certificate of occupancy.

That's it.

MR. GLASGOW: Just a question.

MS. FALWELL: Okay.

MR. GLASGOW: Ms. Falwell, you were in the present

position at the time that Mr. Sussman first applied for a

certificate of occupancy at that property?
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MS. FALWELL: Right. I started in April of '88 so I

met him then.

MR. GLASGOW: Thank you.

MS. FALWELL: You're welcome.

MR. GLASGOW: I have no questions of this witness.

CHAIRPERSON SOCKWELL: All right. You may wish to

stay because there will be questions at the end of this. You will

have to come back up.

MS. FALWELL: All right.

CHAIRPERSON SOCKWELL: Mr. Glasgow, do you wish to
call --

MR. GLASGOW: Yes. I would 1like to call our last
witness, Mr. Steven Sher, land planner. I previously submitted

him as an expert witness and I understand the Board has accepted

him as an expert.

CHAIRPERSON SOCKWELL: He does look somewhat familiar.

MR. GLASGOW: Mr. Sher, would you please identify

yourself for the record and proceed with your testimony.

MR. SHER: For the record, my name is Steven E. Sher.

I'm the Director of Zoning and Land Use Services with the law

firm of Holland and Knight LLP. Staff is giving you an outline of

what I'm about to say. I think what I would like to do is focus

on the latter half of what's in that outline.

First, I'll talk a 1little bit about the proposed use

which you've heard some of from Mr. Sussman. What is requested in
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this application is the continuation of a use which has been in

existence on this property for approximately 13 vyears. There

would be no change to the existing building or parking lot.

It uses the parking lot area on the north side of the

existing school building which has access from Wisconsin Avenue.

It has used on a space-needed basis the parking lot on the south

side but, as you heard Mr. Sussman say, that space would no longer

be used for vendors but would be used to accommodate approximately

25 parking spaces which have access from 34th Street.

The lot operates on Sundays only, public hours from

9:00 a.m. to 5:00 p.m. with set-up occurring before then and take-

down after that. The north parking area, the one which will

continue to be used for the flea market itself, would accommodate

a maximum of approximately 60 vendors.

What we are here before the Board seeking is a use

variance. This is a piece of property zoned R-3 and R-3, while it

allows one family detached, semi-detached, and row dwellings,

while it allows a church and a public school, as a matter of

right, it does not in and of itself allow a flea market as a

matter of right.

Now, I don't want to give away more than what I would

give away 1f we were testifying on the appeal first because I

don't think that's necessarily a correct ruling, but we're here

talking about a variance so we're going to assume for the moment

that this is a use variance and a use not permitted. I don't want
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that to prejudice what I might say later.

CHAIRPERSON SOCKWELL: Good idea, Mr. Sher.

MR. SHER: Well, I have some strong feelings about the

other but we're going to take one at a time. In order to

obtain a variance, an applicant must show essentially three

things; that there is some exceptional or extraordinary situation

or condition of a particular piece of property, that the strict

application of the regulation causes either a practical difficulty

or an undue hardship, and that the relief can be granted without

substantial detriment to the zone plan and consistent with the

intent and purposes of the zoning regulations. Let me go through

each one of those parts of the test.

As to the exceptional or extraordinary situation or

condition, the courts have held that the zoning history of a

particular piece of property can constitute an exceptional

situation. In this case, I believe that history does constitute

an exceptional situation.

This use was established in 1988 at a time when

District buildings were not subject to zoning. No certificate of

occupancy was required for the use at the time it was instituted.

No certificate of occupancy would have been issued for a school

building, a police station, a fire station, or any other municipal

use of property that the District of Columbia government owned.

The District of Columbia council made District

facilities subject to zoning in the Comprehensive Plan Amendments
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Act of 1989 which became effective May 23, 1990. Only subsequent

to on and after May 23, 1990, were District buildings subject to

zoning.

The Zoning Commission took a while to catch up with

that but in January of 1998 the Commission amended the regulations

to make zoning applicable to District buildings. If you take the

legislative date as the date upon which the law effectively

changed, that change was May 23, 1990.

At face value then, this use is nonconforming. It was

lawfully in existence at the time that this title, this tile

meaning the =zoning regulations, or any amendment to this title

became effective and no variance is required.

If vyou somehow determined that the wuse is not

nonconforming, its existence constitutes an exceptional condition

in that there are no other similar uses on District public school

grounds anywhere in this area or any similar circumstance of which

I am aware.

Second thing. If one looks at the zoning pattern there

is an exceptional situation created here. If you look at the

strip of Wisconsin Avenue from M Street all the way up to Calvert

Street, the predominant zoning along that strip is C-2A. It is a

commercially zoned and commercially used strip.

There are only a very minimal number of exceptions to

that strip, one of which is a cemetery, another which is a church,

and the third of which is this subject property now known as the
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Hardy Middle School. I believe that this makes this site

exceptional in terms of its R-3 zoning.

The third thing I would suggest that the Board

considers as contributing to the exceptional or extraordinary

situation is the nature of the proposed use. It has become

something on the order of a neighborhood institution.

It's not the principal use of the property. It
involves no permanent structures. It operates only one day per
week . I don't believe you can find other situations 1like that

which would make this property similar or in which one could say

this was not an exceptional situation or condition.

As to the question of wundue hardship, there 1is no

other location in the wvicinity of this site or, frankly, anywhere

that I could find which could accommodate the use as it currently

operates.

There's no ability to continue this use to operate in

another location. As Mr. Sussman 1ndicates, those other

commercial uses which have open parking lots are generally using

those lots for their own purposes on Sundays now. I don't know of

a situation where there is another lot which could accommodate

this use.

Therefore, not granting the variance and not granting

the appeal, not allowing the use to continue would result in loss

of a substantial benefit to the city in terms of the kind of use

which the flea market has become in the neighborhood and which
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provides revenue to the District through its lease with the school

system.

With respect to detriment to the public good, you will

note from the file that there is substantial community support.

Mr. Glasgow mentioned some of that earlier. You have letters from

the Advisory Neighborhood Commission within which the property is

located, as well as the ANC immediately to the north, 2E and 3B.

You have letters from the Burlieth Citizens

Association. You have petitions which have been submitted by

business owners and residents in the area. What that says to me,

and what it ought to say to you, is that this is a use which has

existed for 13 years without significant adverse impact.

This Board is well aware that if the use was having

significant adverse impact in a way that the community felt was

objectional, there would be a roomful of people here standing up

saying, "Don't do this." That is not the case in this particular

situation.

As Mr. Sussman has indicated, the current operation is

significantly smaller than the original market Dbecause of

reduction in the available open area and in terms of the school

system having taken back for school recreational use a portion of

that northern area which had previously been used for flea market.

Mr. Sussman has operated this property for this use

himself for the last 13 years. He's on the site all the time when

it's open. He's there to address issues and complaints that are
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raised. I believe that, again, the lack of concern raised by the

community in general suggest that those complaints that have been

raised have been addressed and people don't see this as an adverse

impact.

Lastly, as suggested by the Office of Planning and as

testified to by Mr. Sussman, the operator will no longer use the

parking lot on the south side of the school for vendors but will

instead reserve those 25 parking spaces for customers and patrons

and persons coming to the flea market. Therefore, at the same

time that we are reducing the size of the sales operation, we're

increasing parking to provide for the operation that's remaining.

It is, therefore, my opinion that the property is

affected by exceptional conditions because of the zoning history,

the zoning pattern, and the nature of the use itself.

The strict application of the regulations would create

an undue hardship by forcing the termination of the proposed use,

or existing use, and that the variance can be granted without

substantial detriment to any surrounding properties and you

should, therefore, grant this application.

MR. GLASGOW: Mr. Chairman, that concludes our direct

presentation. Mr. Sussman has some petitions of support of local

residents and of local businesses for the application that I would

like to add into the record.

CHAIRPERSON SOCKWELL: And they may be submitted with

staff.
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MR. GLASGOW: Mr. Sussman wanted to point out a couple

of the persons that have signed the petition, if he may, to the

Board.

CHATRPERSON SOCKWELL: Is there a particular relevance

in pointing out those individuals, Mr. Sussman? You will have to

turn your microphone on, sir.

MR. SUSSMAN: We'll submit it for the record and then

if an issue comes up that we need to describe all the actual

signatories, we will.

CHAIRPERSON SOCKWELL: Thank you.

Board members, questions of the applicant?

MEMBER RENSHAW: Mr. Sussman, good morning. Just a

few Dbasic questions to get started here Dbefore I pass the

microphone to my colleague, Mr. Parsons.

I would just like to review how many weeks during the

year do you run this flea market?

MR. SUSSMAN: The flea market is run year round but,

due to the weather, we average about 38 Sundays that we're in

operation.

MEMBER RENSHAW: All right, 38 Sundays.

MR. SUSSMAN: The months from December through

February just sort of a hold pattern. It's not well attended but

the vendors wanted to be there.

MEMBER RENSHAW: So it's open for business?

MR. SUSSMAN: It 1is open for business but due to the
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weather and the cold and the snow, we're usually not. About half
the time in the winter but about 38 to 40 Sundays.

MEMBER RENSHAW: And you have 60 vendors, or will have
60 vendors. Is that it?

MR. SUSSMAN: That's correct.

MEMBER RENSHAW: And the hours are from 9:00 to 5:00.

What time do you get there? What time do the vendors set up?

MR. SUSSMAN: Because they have assigned spaces they
don't have to get there that early. We have a limited number of
spaces. I would say 7:30 to 8:00 is the main arrival time.

MEMBER RENSHAW: All right. What is not clear is how
many persons attend the flea market. You said that three months
out of the year from December to February it's very low attendance
but how many during the average spring, summer, fall period? How
many cars per week?

MR. SUSSMAN: It depends on the weather. I don't keep
count. I don't check the admissions how many people come in. We
don't charge admission. It's open to the public. It really
depends on the weather. I can tell you that it's well
attended but it's not crowded. You can walk around and it's
peaceful. People with strollers, dogs, baby carriages. It's just
a normal event. I don't have a number.

MEMBER RENSHAW: Would you say at any one time there
would be several hundred there?

MR. SUSSMAN: I think that would be a lot on the lot
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at one time.

MEMBER RENSHAW: What would be your guess then since

you don't keep attendance or admission records?

MR. SUSSMAN: I would say probably walking around

doing a head count at any given time there is probably is about

100 to 125 people. Probably 100 walking around. It's hard to say

but, again, in the summer time it gets hot and it's not very

crowded. Spring and fall are our busier times. This past Sunday I

was there and at any given time there were probably 50 people on

the lot.

CHATIRPERSON SOCKWELL: And I think we can accept your

statement as an unqualified estimate so it doesn't take the weight

of high or low realistically.

MEMBER RENSHAW: He was clear that it was an estimate.

The parking issue, the parking problem is not new. It

didn't Jjust surface within the last year. People have been

driving for a number of years now and you've been in business for

a number of years.

I would like to know why you haven't acted earlier on

trying to find some relief for the neighborhood on this parking

problem?

MR. SUSSMAN: Well, actually the parking problem is

new. It only came up with the application. Safeway has a problem

with Gelluf Boys Club, Einstein Bagels, the other stores, and

Citibank. I spoke to their guard last Sunday and he said they
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have a problem on Saturday, not just Sunday. The manager said

they had a problem on Saturday.

The neighbors -- and I have signatures, by the way, a

petition of Mr. Mlotek's direct next door neighbor closer to the

flea market and the house that i1s closest to the flea market on

that row, that row of seven or eight they spoke about. They are

supporting the flea market.

Mr. Mlotek's next door neighbor said to me, and they

don't have a parking space behind their house, that he doesn't

have a problem. That's Mr. McDonald who has also written a letter

to The Current. He said they don't have a problem. I understand

there is more traffic than usual but this is by no means Wisconsin

and M Streets.

MEMBER RENSHAW: You said the parking problem is new.

Did you in the past have any kind of relationship with Safeway

that your patrons could park in the Safeway lot?

MR. SUSSMAN: Not at all. As a matter of fact, I

always told my patrons not to park in the Safeway lot. I've given

my business card to the manager of the Safeway and said, "If there

is ever a problem -- I gave him my home phone, my office phone,

and my cell phone.

I said, "If there is ever a problem, please call me.

I will take care of it." I have this retired policeman, myself,

and we do want to comply. We want to be a good neighbor. I have

never been called by Safeway. I've never been contacted.
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I approached them when this came up and I found out

they were 1in opposition a while ago. I said, "What's the

problem?" He said, "We have a problem parking." "You've never

contacted me to tell me that."

MEMBER RENSHAW: All right. I'll vyield to Mr.

Parsons.

CHAIRPERSON SOCKWELL: Before Mr. Parsons asks his

questions, I just want to make a statement that you've testified

that there were other businesses that Safeway had a problem with.

I don't think that if those businesses don't represent themselves

one way or the other, that is really important.

MR. SUSSMAN: What I was saying was the problem that

safeway has with parking doesn't just come from the flea market.

I was told this by an employee of Safeway.

CHAIRPERSON SOCKWELL: I don't think you can get as

many people into a bagel place as you can get into your business

and your business does operate in a different location with regard

to access to their parking.

MR. SUSSMAN: Two things. One, when you go to a bagel

place, you go for breakfast. You may stay for an hour. If their

parking lot is full, your car is in the Safeway for an hour. The

other thing is that Gelluf Boys Club, and they have an application

before the ANC to expand their parking, may not have enough

parking. When you go to Gelluf Boys Club for a basketball game or

an event, you're there for a longer time.
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The flea market 1is such that with only 60 dealers at

most and the weather, you're not going to spend an hour at the

flea market.

CHAIRPERSON SOCKWELL: You want to bet?

MR. SUSSMAN: Well.

CHATIRPERSON SOCKWELL: Have you ever been there when

your flea market is operating? I've been there an hour.

MR. SUSSMAN: Well, that's great.

CHAIRPERSON SOCKWELL: Anyway, just to say there is no

way of determining how long anyone is going to be at the flea

market depending on what they're looking for.

MR. SUSSMAN: Right. Thank you.

CHAIRPERSON SOCKWELL: Mr. Parsons, please.

COMMISSIONER PARSONS: Thank you. These 39 spaces on

Whitehaven Street, are they parking metered spaces? What kind of

spaces are these?

MR. SUSSMAN: Yes, sir. They're metered spaces and

they're not metered on Sundays. Sunday is an exception.

COMMISSIONER PARSONS: So 1it's your own personal

observation that nobody is using these spaces?

MR. SUSSMAN: These spaces are not utilized. It's

next to a Holiday Inn which has a huge parking lot and it's next

to an office building which is closed on Sunday. There's no

residential -- no one down that street. It dead ends where the

Vice President's house is. Back in there somewhere.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

45

COMMISSIONER PARSONS: And that residential unit next

to the Holiday Inn has their own garage. Doesn't it?

MR. SUSSMAN: Huge garage, sir.

COMMISSIONER PARSONS: Are any of these garages in the

neighborhood available to you?

MR. SUSSMAN: Unfortunately not. Parking, as you

know, is the major issue of this millennium is the issue and no

one 1is giving up any parking. No one is making any parking

available. We have tried. We have contacted people.

COMMISSIONER PARSONS: The office buildings in the

neighborhood that have garages are doing what?

MR. SUSSMAN: They're closed on Sunday and they don't

want to open. There are security reasons that you hear. They

will not open for the flea market. It's not an issue of rent or

paying of money. It's just not a business they want to be in.

They are not going to allow public parking for time and security

issues.

COMMISSIONER PARSONS: So they don't allow public

parking during the week either then?

MR. SUSSMAN: That I don't know, sir.

COMMISSIONER PARSONS: And there are no colonial or

PMI parking lots?

MR. SUSSMAN: That's true. There are none. As a

matter of fact, there's an issue with the funeral home up the

street where CVS came in. The funeral home was going to close
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because there's no parking. I mean, the funeral home is open
seven days a week but they can't find parking. I would say
probably a larger business than mine. More essential. People

come to a funeral they want to park.

COMMISSIONER PARSONS: You are volunteering here today to

reduce your revenues considerably, I guess, by at least 25

percent.

MR. SUSSMAN: Yes, sir.

COMMISSIONER PARSONS: I guess it's none of my

business but I guess you are going to reduce your payments to the

school over here.

MR. SUSSMAN: No, sir. I would have to rent that

parking lot from Mrs. Falwell and she's a though landlord.

COMMISSIONER PARSONS: I guess I had better not step

in the middle of that one.

You mentioned in your written materials that you

looked in northern Virginia. You didn't mention that in your

testimony. I thought you might want to discuss that.

MR. SUSSMAN: Yes, sir. We were contacted by the

Arlington County Commissioners when they heard about this problem.

They  have offered some locations and a home for us.

Unfortunately, the same issue of zoning is now taking place in

Arlington. We are going through that process.

My family and my life is taking place in the District

and I don't want to move. I think it's essential that the flea
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market stay in Georgetown. If we do open up in Arlington, it

would probably be on a Saturday, not a Sunday. But if we have no

favorable ruling from the city on this and you, I would say that

we would have to relocate to northern Virginia. That's not

our first choice. I've looked all over the city. My neighborhood

in Forest Hills. We were talking to UDC and that did not come

through. The Forest Hills Citizens Association wanted us to come

up there.

They took a poll of their members and 86 percent

wanted us to come up to the UDC location. Unfortunately, there's

a problem with UDC which I won't get into. We've looked around

all over the city. It just is not available, sir.

COMMISSIONER PARSONS: Are vyou familiar with the

Farmers Market at Kennedy Stadium?

MR. SUSSMAN: I am.

COMMISSIONER PARSONS: I that in any way parallel to

what you're doing? They are selling food and you are selling

something else but is that a possibility for you?

MR. SUSSMAN: I have spoken to them. It would be also

very difficult to relocate to Capitol Hill. There is already a

flea market at the Eastern Market and that gets most of that

business. I would say that the locations are not comparable.

COMMISSIONER PARSONS: Would you say your patronage is

more localized, not a regional attraction then?

MR. SUSSMAN: Well, we get people from all over the
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world and we've been in magazines that you wouldn't believe and

newspapers and I brought some with me; New York Times, Post,

Southern Living, Martha Stewart Living, publications I never knew

existed. They talk about us. We've been in books and

periodicals but I know from where our furniture gets delivered to

that our business is basically up and down the corridors of Glover

Park, up and down Connecticut Avenue, and up and down Wisconsin

Avenue. And occasionally northern Virginia and occasionally

Maryland.

I know from the people that have signed our petitions

that the bulk of the people are from the neighborhood. It's a

community event. We have great community support. I don't ask
for driver's licenses but I know those faces. I see them at the
ANC meetings. I see them in the neighborhood. I see them in the

Safeway. It's a community event overwhelmingly.

COMMISSIONER PARSONS: So I guess it's senseless to
try to estimate that. It's like how many people are in your
facility at any one time. 1Is it like 50/50 neighborhood versus --

MR. SUSSMAN: If people were driving to this location
-- if hundreds of people were driving to this location, this side
of the hearing room would be covered with neighbors complaining
about inundation by parkers and I know it's not the case.

The other day I ran into an antiques dealer with his
wife and children. He has an antique store in Georgetown. He was

just walking up and I said, "Do you buy things here?" He said,
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"My whole house is from here." This is a well-known antiques

dealer, Main Antiques Digest. For extraordinary people this is

their Sunday location to visit.

COMMISSIONER PARSONS: So if you were to relocate to

northern Virginia, you wouldn't necessary take all these

Georgetown citizens with you?

MR. SUSSMAN: You would have some very sad neighbors.

People that depend on this. This is their country club on

Sunday. A lot of them are here as well as my vendors. You would

take away their Sunday recreation, as well as mine, too, because I

would not be there as much as I am at Georgetown.

COMMISSIONER PARSONS: Now, you have said that you set

up about 7:30 in the morning but I don't think you said when you

tear down. You said it was open till 5:00. When is everybody

gone?

MR. SUSSMAN: It's a factor of weather. If it's been

a cold day, they're gone by 4:00. If it's been a hot day, they're

gone by 4:00. During the winter it gets dark earlier so they are

gone 4:00 or 5:00. In the spring and the fall I would say people

start -- you know, we break down at about 5:00. We're certainly

out of there by about 6:00. The lot is cleaned in the daylight.

We are usually spic and span by 6:00.

CHAIRPERSON SOCKWELL: I believe in your statement

submitted it was 7:00 a.m. to 6:00 p.m. hours and I guess that

includes a trickle in set up and a rush to break down after you
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close.

MR. SUSSMAN: Those are the hours we utilize it but

generally the vendors are not ready for sales until the 8:30 or

9:00 hour.

CHAIRPERSON SOCKWELL: Okay.

MR. SUSSMAN: On our C of O in the other locations we

put down 7:00 a.m. to 6:00 p.m. to tell people when we are going

to be there so they can judge.

COMMISSIONER PARSONS: That's exactly where I was

going, Mr. Chairman.

MR. SUSSMAN: In our advertising in the Washington

Post it says 9:00 to 5:00. Some people arrive at 5:00 like they

did this past Sunday. "Where is the flea market?" I said, "You
should have been here two hours earlier. It was a little cold and
people had to go home." Generally it's 9:00 to 5:00 as we say in
the paper.

COMMISSIONER PARSONS: So if you were to be restricted

to 7:00 to 6:00, as you have imposed on yourself, you have no

objection to that?

MR. SUSSMAN: No, sir.

COMMISSIONER PARSONS: I guess you still would come

down at 10:00 to make sure it was clean?

MR. SUSSMAN: I've got to be home for dinner, put my

kids to bed, but at 10:00 I'm on the cleanup crew. I am the

cleanup crew.
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COMMISSIONER PARSONS: Is there a substantial amount

of trash as a result of this or do the wvendors take things with

them? How does that work? Trash cans and things of that nature?

MR. SUSSMAN: I'm an old camp counselor and I make

sure everyone polices their spot and takes it home but stuff blows

around and stuff comes in. There's a few bags of trash. There

will be an occasional breakage of glass which we clean up. We do

make sure that lot is spic and span.

COMMISSIONER PARSONS: And no food is sold?

MR. SUSSMAN: No. We have a farmer there but no food.

We have a farm stand.

VICE CHAIRPERSON REID: No prepared food?

MR. SUSSMAN: No prepared food. Not allowed. By the

way, the neighbors requested we have the farm stand. That was one

of the things when we talked to Burlieth and the Georgetown

citizens they said, "Could you get a farmer there?" I do have a

farmer.

COMMISSIONER PARSONS: Is that just in the summer?

How did things go last Sunday?

MR. SUSSMAN: For the farmer? The farmer was home.

He comes during growing season. He wusually stays through

Thanksgiving selling pumpkins and things like that.

COMMISSIONER PARSONS: That's all I Thave, Mr.

Chairman.

CHAIRPERSON SOCKWELL: Thank you.
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Just a couple of questions. One, your vendors have to

reserve their spaces on a first-come, first-serve basis. Correct?

MR. SUSSMAN: No, they are reserved on a weekly basis.

They have their assigned spots.

CHAIRPERSON SOCKWELL: Okay. And any vendors that are

not assigned or any vendor spaces that are still available will be

handled on a first-come, first-serve basis?

MR. SUSSMAN: Right. There are some people who come

and they will see if there is anything available. Basically if

there's bad weather, some vendors are senior citizens and they

can't come out in the bad weather.

CHAIRPERSON SOCKWELL: To the best of your knowledge,

is there much queuing on the city streets prior to you opening the

gate?

MR. SUSSMAN: There isn't much queuing. They know not

to block any traffic. There's no traffic at 7:00 or 8:00 a.m.

Very little. That hasn't been a problem. I would say that when

we had 120, 130, or 140 spaces we did have queuing.

It's like when you go to a restaurant. If you go to a

large restaurant, there's a long line awaiting us. If you go to

Little French Bristo, if you don't have a reservation, you're not

getting served. That's what we have now. We have 60 spaces and

if you don't have an assigned spot, you won't get in.

CHAIRPERSON SOCKWELL: In talking about other

locations that you might have considered, did you ever approach
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Howard University for their law campus parking lot which is huge?

MR. SUSSMAN: I didn't. That's in the Forest Hills

neighborhood, my neighborhood up there. The problem is they've

had a lot of problems with the neighbors. I've been to ANC
meetings up there. They would be hard pressed to enter into an
agreement with me and then try to see it to the ANC. I mean, this

parking and traffic is a terrible issue and it affects us all.

I'm involved in my own neighborhood on other issues and I'm very

aware of it. Howard University law school, you know --

CHAIRPERSON SOCKWELL: At least their parking lot 1is

far removed from the residential component of the community and

would be large enough to accommodate anything you would ever want

to do.

MR. SUSSMAN: You would thin, but the traffic going to

and from that law school would not make the people living on that

block happy. We might very well be here again.

CHAIRPERSON SOCKWELL: Mm-hmm. It was Jjust a
suggestion.

MR. SUSSMAN: Thank vyou. People call me up all the
time with parking 1lots. Catholic University, you know. Not
everyone wants to host a flea market. It's not exactly a prison.

People aren't running from it but the idea of a flea market and

vendors --

Thanks to Mrs. Falwell and the D.C. public school

system they have been great landlords but not everyone is anxious
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to have you there.

CHAIRPERSON SOCKWELL: And Woodbridge is not an

option.

MR. SUSSMAN: Not for me.

CHAIRPERSON SOCKWELL: Mr. Sher, when you discussed

the C-2A district, it is interesting that there is a break between

C-2A to the south side of this property and where C-2A emerges

again on the west side of Wisconsin Avenue. Apparently the

residents in Dbetween are unlikely to complain since it's a

cemetery.

MR. SHER: Haven't heard that vyet.

CHATIRPERSON SOCKWELL: Generally speaking that C-2A

strip is pretty continuous along there.

MR. SHER: Yes, sir.

CHAIRPERSON SOCKWELL: Ms. Falwell, not that it is of

any real importance, I don't think. Mr. Sussman has obviously

been a very long-standing tenant. His leases are generally for

what period of time?

MS. FALWELL: One year.

CHAIRPERSON SOCKWELL: One year.

MS. FALWELL: Generally.

CHAIRPERSON SOCKWELL: Does that run on a calendar

basis or a --

MS. FALWELL: Fiscal.

CHAIRPERSON SOCKWELL: Fiscal.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

55

MS. FALWELL: It runs on a calendar basis. That's

because under the Board rule, use agreements are only supposed to

last for one vyear. As I'm thinking about this, I think his got

extended for three years.

Did you get a three year?

MR. SUSSMAN: One year.

MS. FALWELL: He was trying to get a three vyear.

Okay. He doesn't have it.

CHAIRPERSON SOCKWELL: Okay. So they are generally

one year, January 1 to December 31 usually.

MS. FALWELL: Right.

CHAIRPERSON SOCKWELL: Okay. And, of course, Mr.

Sussman has been a model tenant in terms of maintaining the

property to the school system's desire?

MS. FALWELL: Absolutely. He's been a very good

tenant. He has done a lot of things that he doesn't talk about in

terms of donations to the school that aren't required. He checks

with me all the time whenever I felt as though there was some

concerns.

Different people have called the school system about

different things and each time that anybody called about anything

in terms of trash or anything like that, I check with Mike and the

problem was resolved. We haven't had any complaints in years

regarding the flea market.

CHAIRPERSON SOCKWELL: Okay.
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MEMBER RENSHAW: Question.

CHAIRPERSON SOCKWELL: Yes. Go right ahead. Excuse

me. Ms. Reid and then Ms. Renshaw.

CHAIRPERSON SOCKWELL: All right. Now, Mr. Sussman,

in regard to your agreement with your negotiations with Safeway to

try to basically diffuse some of the problem with the adverse

impact with regard to the parking, have you all come to some

resolution at this point?

MR. SUSSMAN: I defer to counsel.

MR. GLASGOW: Not yet. Mr. Moore and I are working on

that.

VICE CHAIRPERSON REID: All right. Does it seem to be

imminently achievable, Mr. Glasgow, you think?

MR. GLASGOW: Yeah, but it takes two to tango. We

hope so. We're confident that we can resolve something.

VICE CHAIRPERSON REID: That's always very important

to the Board that at least the opposition and the applicant are

attempting some dialogue to come to some type of resolution. The

reason why I'm bringing that up is Dbecause typically with

variances we don't like to impose conditions.

As such, when, in fact, or if, in fact, you all can

come to a mutually agreeable resolution, then it could be

achieved. I think now that the same thing could be achieved with

an agreement, 1legally enforceable agreement between the two

entities. Is that something you all have considered?
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MR. GLASGOW: We could do it that way and then submit

it to the record. Then also there are certain types of conditions

that are permitted with respect to a variance case if you read the

National Child Day Care case. I've got the name.

VICE CHAIRPERSON REID: I am aware of that. Is that

the Monaco case?

MR. GLASGOW: No, that's not Monaco. National Black

Child Development.

VICE CHAIRPERSON REID: Black Child Development.

Okay. I am aware of that. However, what I said, Mr. Glasgow, was

that generally we don't like to condition variances. If we don't

have to, then it's easier for us.

However, as another way to approach this, I would

suggest, and perhaps you all may entertain that as an option. I

would say we would not but I just want to kind of like throw that

out and see if, 1in fact, that was something you all would

entertain.

MR. GLASGOW: I have no objection to proceeding either

way. It will be subject to discussions that Mr. Moore and I have

as to how best to proceed and what Safeway feels comfortable with.

I think on behalf of the applicant here we could do it either

way .

VICE CHAIRPERSON REID: What would probably happen is

in the interim by the time that this hearing and the decision,

then it may be that something could be worked out. Now, in the
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absence of something, some type of agreement that could be
mutually obtainable, then the Board would have no choice but to
look at that as an option to impose certain conditions if, in
fact, this were to be approved.

Now, Mr. Sussman, you said that your vendors have
spaces.

MR. SUSSMAN: Yes, ma'am.

VICE CHAIRPERSON REID: So is this leased? Do they
have leased spaces or do they --

MR. SUSSMAN: They pay for it each Sunday.

VICE CHAIRPERSON REID: By the day?

MR. SUSSMAN: By the Sunday.

VICE CHAIRPERSON REID: So they don't have any
guarantee that -- 1in other words, the point I'm making is if
someone doesn't show up, then you have other vendors coming who
perhaps would then be granted that space?

MR. SUSSMAN: Yes, ma'am.

VICE CHAIRPERSON REID: I guess it's just like buying
a ticket to the movie theater or something. It's just for that
particular point in time.

MR. SUSSMAN: It's just that day. I pay my rent to
the D.C. Public Schools on a monthly basis.

VICE CHAIRPERSON REID: Right.

MR. SUSSMAN: By the way, I pay for all the Sundays.

If it rains, I don't collect any rent by my man always gets paid.
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VICE CHAIRPERSON REID: So basically while you have

your lease with them, you don't have any leases with your vendors

per se?

MR. SUSSMAN: No, I don't have any long-term leases.

VICE CHAIRPERSON REID: But 1f they come, they are

assigned to the same space?

MR. SUSSMAN: Yes, they are. They have an assigned

space.

VICE CHAIRPERSON REID: All right. Thank you.

CHAIRPERSON SOCKWELL: Ms. Reid, this goes along with

the question that I had asked previously with regard to your

arrangements with vendors. They are prereserved before the given

Sunday. Are they not?

MR. SUSSMAN: They have an assigned space for the
season, 1f you will. I mean, that's their space until they leave
the area or they don't want to use it anymore. That's their

space.

VICE CHAIRPERSON REID: In regard to traffic, even if

that particular person does not show up by a particular time, that

particular space can be reassigned to someone else who will come

and see, in fact, that there is someone who didn't show up.

MR. SUSSMAN: Generally something like a five percent

no-show, I would say. That's out of 60 that three or four vendors

won't show up every Sunday because of sickness, travel, wvacation.

VICE CHAIRPERSON REID: Okay.
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MR. SUSSMAN: What we'll do is when we use the rear

parking lot we would take a vendor from the rear and bring them up

to the front. It's like an extra area. Give them the better

spot, if you will, the front being the better location.

VICE CHAIRPERSON REID: Now, Mrs. Falwell, in your

testimony you said that you determined that there was no C of O

needed for Mr. Sussman for the flea market. Tell me again how was

it that you made that determination?

MS. FALWELL: All right. What happens is that the

leasing of our surplus space is governed by the rules of the Board

of Education at the time that Mr. Sussman was there, when he

applied for his use agreement to use the Rosario Gordon school.

The Board rules didn't indicate that any of our users needed a

certificate of occupancy. Therefore, we didn't require one.

VICE CHAIRPERSON REID: My question then is are your

Board rules consistent with zoning regulations, the DCZR?

MS. FALWELL: No, not to my knowledge. What they are

is -- well, the Leasing Act came into place, Law 4-158. It came

into existence, I think, in 1982 prior to my getting there. That

was passed by the city council.

They allow D.C. Public Schools to receive monies or

funds through the lease of surplus property or surplus space.

Let's change that. That meant that we could lease auditoriums,

parking lots, classrooms, whatever, to outside individuals for a

specific amount of money.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

61

VICE CHAIRPERSON REID: But that's where a major

conflict came in. Did it not? There was one government entity

saying that he didn't need one and then --

MS. FALWELL: None of this ever came up until maybe a

year or two ago. There was never any need. Nobody ever asked.

Nobody ever questioned it.

VICE CHAIRPERSON REID: But, nonetheless, even though

you had specified to him as a government official that he did not

need one and then later it was determined that he did and then --

MS. FALWELL: Well, again, 1like I said, this is

something that we in the D.C. Public School System, to my

knowledge, we weren't aware that anybody who used our space needed

a certificate of occupancy. This question also came up with our

day care centers and our before and after groups.

VICE CHAIRPERSON REID: Sometimes this Board 1is

sometimes put in a position of being confronted with issues that

are a matter of coordination between different governmental

entities.

MS. FALWELL: Right.

VICE CHAIRPERSON REID: It makes it very difficult

because we have on the one hand people saying, "Look, we have this

authorization from this person over here. Is this official?"

Then they come up with this other paper.

This person says yes and this person says no which it

appears to me that if, in fact, there had been some type of
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official granting of the use of that particular space -- I don't

know. Maybe my Board members can assist me with this -- when that

happens, who has the precedence? Which entity then becomes the

one that can prevail in that particular issue?

CHAIRPERSON SOCKWELL: Madam Vice Chair, I think --

VICE CHAIRPERSON REID: Mr. Johnson also --

CHAIRPERSON SOCKWELL: Go ahead, Mr. Johnson, who is

the representative official from DCRA.

VICE CHAIRPERSON REID: Good morning, Mr. Johnson.

MR. JOHNSON: Good morning, members of the Board.

Michael D. Johnson, Zoning Administrator. I may be able to shed a

little bit of light on this issue.

I think it's fairly safe to say that prior to my

coming to the city, now approximately 17 months ago, and I think

that's consistent with Ms. Falwell's comments, the city really was

not spending a great deal of effort to ensure that the wvarious

agencies complied with the overall city rules as set forth by the

city council.

Consequently, we did have situations where in this

case DCPS would be operating, in a sense, outside of the overall

scope or control of the council which was then promulgated to, in

this case, DCRA via the zoning regulations. I had met with Mr., I
believe -- I'm not sure 1f he was your predecessor, Mr. Gerry
Cook.

MS. FALWELL: I'm the deputy director. He was the
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director.

MR. JOHNSON: Okay. I've met on numerous occasions

with Mr. Cook and as recently as, I believe, November with the

superintendent Mr. Vance. We are currently putting in great

efforts and hopefully will have that consistency there. It is

correct that the city in a sense had been operating as a separate

entity. Needless to say, I think that was one of the basis for us

being here today.

VICE CHAIRPERSON REID: Yeah. Thank you.

Last question. Mr. Sher, you had mentioned when you

testified that you had a problem with the Board taking the

position of reversing the order -- is that what you were saying? -

- of the appeal and the application? Did you not say that?

MR. SHER: No. I just --

VICE CHAIRPERSON REID: What were you referring to?

Maybe I misunderstood you.

MR. SHER: I have a different set of arguments to
address if and when the Board gets to the appeal case. I just
didn't want anything the Board -- that I said in this case to

somehow carry over to the other case if it sounds like I'm not

saying the same thing.

If we had taken the appeal case first I would have

said, and I will say if we ever get there, I don't think this

certificate of occupancy should be revoked. I think that there is

ample basis in law, regulation, and precedent for the wuse to
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continue without a use variance.

VICE CHAIRPERSON REID: I understand. I understand.

That's what you would have said if, in fact --

MR. SHER: Okay. I may well say it at some point.

VICE CHAIRPERSON REID: Thank you.

MR. SHER: We're here on a use variance and I wanted

to address that specifically for the Board.

VICE CHAIRPERSON REID: I understand. Thank you very

much.

Mr. Chairman, that concludes my questions.

CHAIRPERSON SOCKWELL: All right. Thank you.

MEMBER RENSHAW: Mr. Chairman.

CHAIRPERSON SOCKWELL: Yes, Ms. Renshaw.

MEMBER RENSHAW: Two short questions. Ms. Falwell, is

Mr. Sussman operating with a valid lease right at this point?

MS. FALWELL: The superintendent wrote a letter when

all this came up and Mr. Sussman 1is on a month-to-month basis

until everything gets cleared up.

MEMBER RENSHAW: All right. Mr. Sussman, you said

that your hours were 9:00 to 5:00, but yet they are 7:00 to 6:00

with the setting up and pulling down afterwards. Would it hurt at

all to start your operation at 8:00 in the morning rather than

7:00°7?

MR. SUSSMAN: It would be more difficult to get the

vendors in in an orderly fashion because you have to get 60
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vendors in in 60 minutes, i1f you will. What we aim for here, and

we haven't had any complaints from the neighbors with noise or

anything at 7:00 a.m. on Sunday. If we had, we would have

addressed it.

If you try to get 60 vendors in their spaces in 60

minutes, then you're going to have problems, problems for me and

problems for the neighbors lining up and not everyone being there.

If you give them a proper period of time to get in there and get

set up, I think it works better.

VICE CHAIRPERSON REID: So time was an issue.

MEMBER RENSHAW: I just wanted to address some of the

concerns that Mr. Mlotek had brought forward in parking.

VICE CHAIRPERSON REID: Mr. Mlotek has an opportunity

to speak.

MEMBER RENSHAW: I know he has an opportunity and this

would undoubtedly come before us at that time but I have the

question also so, hence, my question.

Thank you.

MR. SUSSMAN: Thank you.

CHATRPERSON SOCKWELL: Any additional questions?

COMMISSIONER PARSONS: I do, Mr. Chairman. I wanted

to talk a Dbit about the uniqueness of this situation. Mr.

Sussman, I guess given your description of what you do and the

importance it seems to give to this community, why aren't others

doing this throughout the city?
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MR. SUSSMAN: Well, one, they don't end up here before

you people. I have been blessed with another businesses. I'm in

the real estate business and I practice law and a wonderful

family. I would actually like not to be here and not to be there

on Sundays but this is an undertaking that I've had.

I have offered this flea market to the Georgetown ANC.

I've offered to lease them the name, which I own, for a dollar a

year and have them run it. No one has taken me up. This is not

an easy job. This is the job that people think, "It's nice but

why would I want to do that?"

Also, no one has been competing with me because I

can't find a lot that would actually be able to compete. As the

Chair mentioned, the Howard University lot. I'm sure that's zoned

residential and I'm sure it's not under commercial zoning and you

couldn't have this there.

You have to find a unique location, a commercially

zoned property in a near residential neighborhood. I define that

where people walk and drive. You don't want to be down at RFK

because no one is really walking down at RFK. It's a designation

location.

What makes the flea market so successful is we have

walkers from the neighborhood and people who drive there and

people just coming by. We're at a bus stop so it's a unique

location. There is one other flea market on Capitol Hill and they

have a unique zoning location, too, and that's it.
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Competition is limited by the place to have the

competition. If another flea market opened up and my vendors went

there, that would be okay with me. That's what competition is

about but I haven't found one. ©No one is there to compete. That

would alleviate me having to be here and spend really thousands of

dollars in legal fees and a lot of my time. PBC back here, that's

why we're here. That's their business.

COMMISSIONER PARSONS: Mrs. Falwell, have you had any

other approaches to using school property for this purpose?

MS. FALWELL: Yes. We have a flea market, or

something similar to a flea market, at one of our other schools,

Hines School, on Capitol Hill. That's been quite successful as

well.

I know that at one time we had gotten a 1lot of

feedback at one point with this flea market in Georgetown maybe a

couple of years ago. We had thought about not even renewing his

use agreement because we didn't need a lot of hassle. We wanted

something that everybody in the community would want it there.

When we decided to maybe not honor his use agreement

for the next year, I received I don't know how many calls and

petitions and everything. They wanted me to come to all these ANC

meetings to say why the D.C. Public Schools does not want them to

continue.

It was very favorable to keep that there. The

principal of the school at that time also wanted it to be there so
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we have continued it over the years.

COMMISSIONER PARSONS: So this other flea market, is

that of similar size to this?

MS. FALWELL: Yes. Saturdays. We have one on

Saturdays and Sundays for two different vendors -- two different

lessees at Hines.

MEMBER RENSHAW: Does it have a C of 0O?

MS. FALWELL: No.

VICE CHAIRPERSON REID: Let's not go there.

MS. FALWELL: Oh, they've been there two years. Not

to my knowledge. They might.

MR. JOHNSON: It doesn't seem like the sister agency

is adhering to the rules yet.

MR. SUSSMAN: Sir, 1f I could address something else

from Mr. Parsons' question. There is another flea market. When

we lot the large space at Rosario Hardy, Jim Graham, the

councilman from Ward 1, found a parking lot on U Street which we

could accommodate to some of the vendors from Wisconsin Avenue who

couldn't fit in there. This was only a temporary usage. As a

matter of fact, they are building townhouses there this April.

Occasionally a lot will pop up but in this market at

this time, if it's any place in the D.C. neighborhood, it won't be

there for long. That's what will happen. We did obtain a C of O

for that one from Mr. Johnson.

CHAIRPERSON SOCKWELL: Unless --
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MR. JOHNSON: If I may just interject a correction.

It wasn't quite the efforts of Mr. Graham. If you can remember,

Mr. Sussman, it was a negotiated place that me and my office found

for you in 1lieu of you, in a sense, closing up the Georgetown

facility, just for the record to be straight.

MR. SUSSMAN: Well, Mr. Graham found the lot and you

and I were able to work out an agreement and I thank you for that,

sir.

CHAIRPERSON SOCKWELL: Okay. Is the record straight
now?

MR. JOHNSON: On that point.

CHAIRPERSON SOCKWELL: All right. Let's move forward
on this. If there are no more guestions at this point --

VICE CHAIRPERSON REID: Party cross-examination.

CHATIRPERSON SOCKWELL : Party cross-examination.

That's correct. Sorry about that. I thought about you and then

it slipped out of my mind.

MR. MOORE: Thank you. Not to belabor the point but I

have several questions. One for Mr. Sussman and several for Ms.

Falwell as well.

Mr. Sussman, are you familiar with the Georgetown Flea

Market at 1345 U Street, N.W.?

MR. SUSSMAN: Yes, sir. I just mentioned that.

MR. MOORE: You run that. Do you not?
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MR. SUSSMAN: I do, sir.

MR. MOORE: So there is another Georgetown Flea Market

in Washington?

MR. SUSSMAN: As I stated, it is and, unfortunately,

it's closing in April.

MR. MOORE: Okay. Now, vyou indicated that vyour

customers at the Georgetown Wisconsin Avenue flea market mostly

come from the neighborhood. Is that correct?

MR. SUSSMAN: I believe they do.

MR. MOORE: But you also advertise the Georgetown Flea

Market in the Washington Post. Don't you?

MR. SUSSMAN: Yes, sir.

MR. MOORE: I would 1like to offer a copy of the

January 21, 2000, edition of the Washington Post with an ad for

the Georgetown Flea Market.

Sir, what you really do is vyou advertise vyour

Georgetown Flea Market on a region-wide basis. Don't you?

MR. SUSSMAN: Well, the Post is a local paper. I

don't know where else I would advertise.

MR. MOORE: All right. Reading that ad a 1little

closer, you indicated that there are 60 wvendors at your location

in Georgetown. Did you? Your testimony today said there were 60

vendors. Is that correct?

MR. SUSSMAN: There are now 60 vendors, yes.

MR. MOORE: Then it's confusing to me that you would
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advertise 80 vendors in your advertisement just placed 10 days ago

in the Washington Post?

MR. SUSSMAN: I can enlighten you, counsel. This was

the October 21 edition and, as you know, that's the fall. I

testified that was our busy season. We had a rear parking lot at

the time with 20 vendors.

MR. MOORE: I'm sorry, Mr. Sussman. This add comes

from the Sunday, January 21, 2001, Washington Post.

MR. SUSSMAN: I have 10/21.

VICE CHAIRPERSON REID: What is the date?

MR. SUSSMAN: January 21. You know what? This ad

runs -- this is a contract ad, sir. This ad runs every Saturday

and Sunday, I believe. Unfortunately, sometimes they don't change

the copy because they may be tied up in other matters. You are

welcome to come out there and count them. We don't have the rear

lot open and it would be 60 vendors, sir.

MR. MOORE: All right. But you do, in fact, advertise

the Georgetown Flea Market on a region-wide basis?

MR. SUSSMAN: Well, sometimes you have a special in

Safeway and you don't have the vegetable or something so that

happens. You know how that is, sir.

MR. MOORE: All right. I see here in this ad also you

identify Safeway in there. Thanks for the advertising but it's

not helping Safeway at all.

MR. SUSSMAN: Well, I thought it would. If you would
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like me to take it out, counsel, I will be happy to take it out.

It will save me a line probably and I could save some money.

MR. MOORE: You use Safeway as a reference which may,

in fact, give people the idea that you are associated with Safeway

and, in fact, you may park on the Safeway parking lot.

MR. SUSSMAN: I don't think so, sir. I lived 1in

Georgetown for many years. Everyone knows about that Safeway.

It's the social Safeway. It's a landmark in the area.

VICE CHAIRPERSON REID: It looks more like a direction

type of thing to give a perspective as to where it's located.

CHATIRPERSON SOCKWELL: It would inappropriate to say

it's near the pawn shop. Right?

VICE CHAIRPERSON REID: It doesn't say parking

available.

CHAIRPERSON SOCKWELL: It wouldn't have a good

Georgetown connotation.

MR. MOORE: 1In response to Ms. Renshaw's question, you

testified, I believe, that you guessed, and I will admit that you

did say it was a guesstimate that you might have 60 people there

at a typical Sunday afternoon. Do you recall that?

MR. SUSSMAN: I don't think I testified to that, sir.

MR. MOORE: What was your testimony on that issue?

MR. SUSSMAN: The record will reflect -- I can't

remember but I think I said in the winter there are less people.
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In the summer and spring there are more people. I think Mr.

Sockwell and I were talking about perhaps 100 to 150 at a given

time.

MR. MOORE: I guess the point is I recall that you

said 60, Mr. Sussman. You also said there were 60 vendors which

means that if you have one person for every vendor, that's a

minimum of 60 right there. That means nobody comes to Georgetown

Flea Market.

MR. SUSSMAN: I don't think I said that. I said at

any given time. People come and they go.

MR. MOORE: So if you have 60 wvendors, that means

there are at least 60 people there at any one time. Is that

right?

MR. SUSSMAN: Sir, I don't think so.

MR. MOORE: How many people would you say are there at

any one time including the vendors?

MR. SUSSMAN: Mr. Sockwell and I were talking about

customers.

MR. MOORE: Oh. How many people would you say are

there at any one time including the vendors?

MR. SUSSMAN: I believe my testimony was there are

less in the winter and the summer when the weather is bad and more

in the spring and the fall. I don't keep a count.

MR. MOORE: You don't know? You testified that it's
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quiet and peaceful at the Georgetown Flea Market.

PARTICIPANT: We can't hear you.

MR. MOORE: You testified that it was quiet and

peaceful at a typical Sunday Georgetown Flea Market. Did you not,

sir? May I offer you a picture of last Sunday's Georgetown Flea

Market? I'll give the same picture to the Board for the Board to

look at.

MR. SUSSMAN: I --

MR. MOORE: This is quiet and peaceful on a Sunday

afternoon, sir?

MR. SUSSMAN: You know what? I would say this is a

pretty long-distance shot but what you've got is about 50 wvehicles

there and you've got some people there. In the background I see a
lot of cars that are on the Gelluf and other parking lots. From
here this appears quiet and peaceful. I've been in the city for

35 years and it's not the Shenendoah Valley but it is a quiet

peaceful event.

MR. MOORE: What 1is the service area for the

Georgetown Flea Market in Georgetown?

MR. SUSSMAN: I'm sorry?

MR. MOORE: What is your service area?

MR. SUSSMAN: What is a service area, sir?

MR. MOORE: Where do you attract the predominance of

your customers from right now?

MR. SUSSMAN: I believe it's from the community and
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from the Burlieth, Georgetown, Glover Park, Connecticut Avenue,

Wisconsin Avenue area. That's what I would say.

MR. MOORE: Okay. I have a question for Ms. Falwell.

Ms. Falwell, are you the director of the real estate

function of D.C. Public Schools?

MS. FALWELL: Deputy. Deputy.

MR. MOORE: Then who has been the director?

MS. FALWELL: There is none right now.

MR. MOORE: Who was the director when the last lease

was signed in September of 19997

MS. FALWELL: Gerry Cook.

MR. MOORE: Gerald Cook?

MS. FALWELL: Yeah. ©Normally on the use agreements I

sign them. I have always signed off on use agreements on the

whole if it's a use agreement.

MR. MOORE: Well, but you didn't sign off on the last

one?

MS. FALWELL: No. What happened is that the

superintendent sent a letter to say that the use can continue on a

month-to-month basis.

MR. MOORE: You also, respectfully, Ms. Falwell,

testified that vyou hadn't heard of any problems with this

Georgetown Flea Market. Did you not?

MS. FALWELL: Not really, no.

MR. MOORE: Then that would make you unaware of the
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June 7th letter that I sent to Mr. Cook complaining about the use

of the Georgetown Flea Market and the impact that it would have on

Safeway?

MS. FALWELL: That's correct. I'm not aware of that.

MR. MOORE: Are you aware of the June 12, 2000, letter

that I sent to Gerald Cook?

MS. FALWELL: Right. That's when Gerald Cook was the

director then and he doesn't share everything with me. I'm just

telling you about what I'm aware of.

MR. MOORE: I understand. You were the deputy

director in October of this year?

MS. FALWELL: Yes.

MR. MOORE: Mr. Cook, I believe, left at the beginning

of September?

MS. FALWELL: Yes.

MR. MOORE: Then are you are of an October 18th letter

that I sent to Ms. Mizek complaining about the usage of the

Georgetown Flea Market on Safeway?

MS. FALWELL: No, I'm not.

MR. MOORE: So then you are not aware of all the

things that Safeway has said over the last year, complaints that

Safeway has made about the use of the Georgetown Flea Market, the

complaints that we have made to the D.C. Public Schools?

MS. FALWELL: No, I'm not aware of them.

MR. MOORE: All right. I just wanted the Board to
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know that we just didn't show up here today. This has been an

ongoing process for at least a year here and we've been working

with Mr. Cook to try to resolve the issue. You're not aware of

what Mr. Cook had been telling us or what Mr. Cook had been

telling the Georgetown Flea Market over the past year?

MS. FALWELL: No, not specifically. I'm not.

MR. MOORE: Thank you.

CHAIRPERSON SOCKWELL: Ms. Falwell, just to follow up

on the cross-examination by the party in this case, generally

speaking when a lease is being considered, the renewal of a lease

is being considered, the worthiness of an applicant for lease

renewal, and since you sign off on a number of leases and have

been in your position since April of 1988, if I'm correct by your

testimony, what research do you typically see or conduct with

regard to the appropriateness of a potential lessee's facility and

the potential of any complaints that might make a decision more

difficult or might make a decision require additional responses

from outside persons and organizations, etc.?

MS. FALWELL: On the whole, we normally don't have any

real research that we have to do in terms of accepting a potential

lessee to use space in D.C. Public Schools on a year basis. If

there have been some complaints, there are Board rules that govern

the use depending on what it is that they are requesting that they

want to do in the space.

We know that they can't have alcohol. Just different
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things. They can't sell tickets at the door of the auditorium

after a certain period of time. There are various criteria that

we have already set up.

If there are complaints during the year for whatever

reasons from outside entities, neighborhood people, then that use

is one that I would normally not just okay unless I've talked to

the deputy superintendent or the superintendent and get somebody

else's approval, or legal or something to that effect.

Just like with this one right now, it's on a month-to-

month basis because of what's going on here. We have to make a

determination if, in fact, this use is going to continue or not

depending on what happens, I guess the outcome of this.

CHAIRPERSON SOCKWELL: So to your knowledge, at least,

a number of the complaints that may have been lodged with the

property management group at the public schools were not made

known to you?

MS. FALWELL: Right. That's correct. Now, what

happens is that speaking with the general counsel which is Mrs.

Mizek. The gentleman from Safeway mentioned her name. If there

is a concern, she will let me know that we should not go forward

and okay this use agreement because of whatever the situations

are.

My criteria normally is if you pay on time, if I

haven't received any problems, then your use will normally be

renewed the next year.
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CHAIRPERSON SOCKWELL: I assume that there 1is some

sort of a lease file that is internal to your office where not

only the lease but any relevant documentation regarding that lease

would be kept. It would seem that such files would include copies

of any complaints against the lessee, changes in policy that might

affect the renewal of such a 1lease, and any other pertinent

documentation.

MS. FALWELL: Yes.

CHAIRPERSON SOCKWELL: So when the lease comes up for

renewal, it would seem to me that the file would be presented to

you or that you would go to that file drawer, pull the folder, and

any relevant documentation. Apparently such documentation was not

finding its way into the file.

MS. FALWELL: Let me just say with Mr. Cook whatever

he had in his office -- I make sure that we put all documentation,

letters, receipts, everything is kept in our files under

Georgetown Flea Market.

I didn't particularly because it wasn't addressed to

me and, unfortunately, Mr. Cook did not share whatever was sent to

him with me before he left because he left pretty suddenly. I

wasn't aware that there was some complaints. Eventually 1if it's

gone to legal counsel, I will get that information and then it

will be addressed.

CHAIRPERSON SOCKWELL: So basically, to the best of

your knowledge, Mr. Cook may have been aware of complaints and
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representations by legal counsel for the Safeway stores that were

not made known to you and, as well, were not placed into the lease

file as they should have been at the time that such letters were

received.

It seems that there should have been some subordinate

staff to Mr. Cook taking these things to him, at the same time

making copies, stamping them in, putting them in the lease file so

that when you came to renew the lease, admittedly having had a

long association with the lessee through communications that you

said were quite often with regard to any issues that might come

up, cleanliness, etc., etc., etc., you were really not aware of

what was going on. Even if there had been one letter

instead of, as counsel for the party states, that there were many

letters, even 1if there had been only one letter, it should have

been in the file. The fact that many letters did not get into the

file should be disturbing to you and as the acting director now.

Is that correct?

MS. FALWELL: No, I'm still the deputy director.

CHAIRPERSON SOCKWELL: You are still the deputy

director but you have no director in place.

MS. FALWELL: No. Let me just add to what you're

saying. First of all, Mr. Cook did have a secretary or a personal

person, a receptionist. Because he was the director, I always

felt when I saw that he had separate files, that it should be

germane that everything should go into one file.
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Nevertheless, his style at that particular time was to

have his own files and his secretary filed them separate from the

germane files that are in the office but it didn't cause us any

problems. What's happened --

CHAIRPERSON SOCKWELL: So far as you know.

MS. FALWELL: Well, now maybe. What's happened 1is

that since Mr. Cook left, his person, the person that was the

receptionist/assistant to him, was RIF'd. Okay?

A lot of his responsibilities, a lot of things and

issues that he was dealing with have fallen on me and I've been

dealing with them as well as the other job that I had. Maybe that

could be -- you know, I just haven't gotten around to checking out

every file that he has to make sure that there isn't anything that

I've overlooked.

CHAIRPERSON SOCKWELL: All right. It is obvious that

there were things that you apparently weren't privy to. Hopefully

that will be corrected in the future.

MS. FALWELL: Yes.

MEMBER RENSHAW: Mr. Chairman, can we ask a question

of Mr. Moore?

CHAIRPERSON SOCKWELL: Mr. Moore has not testified. I

think that the only thing that we can ask a question of Mr. Moore

would be related to his cross-examination of the applicant at this

point.

MEMBER RENSHAW: Is Mr. Moore going to testify at a
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later point?

CHAIRPERSON SOCKWELL: He's going to put on his

opposition case.

MEMBER RENSHAW: Then I'll hold my question.

CHAIRPERSON SOCKWELL: All right. Thank you.

If there are no other questions and no more cross,

then we will go to Government Reports. We do have a

representative of the Office of Planning.

VICE CHAIRPERSON REID: And DCRA.

CHAIRPERSON SOCKWELL: Well, there's not a DCRA

report, though.

MS. BROWN-ROBERTS: Good morning, Mr. Chairman and

members of the Board. My name is Maxine Brown-Roberts and I'm

from the Office of Planning. T he Office of Planning things that

there are three issues concerning the operations of the flea

market. (1) the impact on school program, (2) parking, and (3)

benefit to the community.

The impact on school programs, the flea market has

operated at this location for approximately 14 years and has been

restricted to the parking lot only. The applicant renews the

lease for the property and has never been told there is a need to

use the parking lot on Sundays. Therefore, it is our contention

that it does not impact the school program.

The parking in Georgetown is a problem and the

operation of the flea market has caused some spill-over into the
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nearby residential street. The applicant has proposed for 25

additional parking spaces to help alleviate some of the parking

problems.

Any additional parking that can be accommodated would be greatly

appreciated.

The benefit to the community. The notoriety of the

flea market goes Dbeyond the local Washington community and

provides both an economic benefit to the city as well as to the

school.

The compliance with Section 3103.3, the flea market is

a unique neighborhood activity that has operated at this location.

It is not the principal use on the property and has no permanent

structure and is limited to only one day per week.

The strict application of the zoning regulation would

prohibit the flea market at this location. Relocation could lead

to a loss of economic benefit to neighborhood business, to the

District, and to a loss of the character of the flea market.

The flea market does not and will not impact the

public good. The flea market does not emit any noise to disrupt

the residential community. The applicant has tried to alleviate

the parking problem by securing a parking area for use for its

customers.

ANC-2E counsel member Jack Evans both supports the

variance and is also supported by other adjacent ANCs. The Office

of Planning recommends approval of the variance with the condition
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that 25 spaces be provided to serve the customers of the flea

market.

Thank you, Mr. Chairman.

CHAIRPERSON SOCKWELL: Thank you.

Board members, questions?

Questions, applicant?

MR. GLASGOW: No questions from the applicant.

CHATRPERSON SOCKWELL: Questions of the party?

MR. MOORE: Just one question.

CHAIRPERSON SOCKWELL: Please forward to a mike.

MR. MOORE: I'm sorry. Thank you.

Ms. Brown-Roberts, in making its report and forming

its conclusions did the Office Planning ever speak to anyone at

Safeway with respect to its determination that the approval of

this application will be in the public good?

MS. BROWN-ROBERTS: No, we did not speak to anyone at

Safeway but we did take a look at the record to see what was

submitted from Safeway and take that into consideration. From the

letter we saw that the main issue was parking.

We spoke to the applicant about that and how he would

address that. We took a site wvisit and noticed that there were

all the signs for no parking for the flea market. We spoke to the

applicant about that and asked how would he be addressing the

concern.

MR. MOORE: Then you didn't ask Safeway whether 25
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spaces that would be provided by the Georgetown Flea Market would

be adequate to Safeway's interest?

MS. BROWN-ROBERTS: No.

MR. MOORE: Thank you.

CHAIRPERSON SOCKWELL: Ms. Brown-Roberts, one

question. With regard to traffic issues, there was no response

from --

MS. BROWN-ROBERTS: We did speak to the Department of

Transportation and they did not get back to us in a timely fashion

with a report. They did say, again, when we spoke with them their

concern was about the parking. We told them that the applicant

was trying to secure additional off-site parking and they said

that was okay.

CHAIRPERSON SOCKWELL: All right. Any further

questions? Thank you very much.

We have no report from the Department of Public Works.

We have a representative of ANC-2E.

MR. GLASGOW: Mr. Chairman?

CHAIRPERSON SOCKWELL: Yes.

MR. GLASGOW: May Ms. Falwell be excused?

CHAIRPERSON SOCKWELL: Yes.

MR. GLASGOW: And what we would probably like to do is

to the extent that her testimony is relevant to when and if we get

to the appeal, to incorporate what she said earlier about the

timing of when the application would have been required, her
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testimony as to that there was no requirement to get a C of O when

Mr. Sussman came in and talked to her. We would want to have that

testimony also incorporated into the other.

CHAIRPERSON SOCKWELL: We have it as written

testimony.

MR. GLASGOW: Well, you've got it on the record.

CHAIRPERSON SOCKWELL: Okay. All right. Fine. I see

what you're saying.

Mr. Moore, do you have any objection?

MR. MOORE: No.

CHAIRPERSON SOCKWELL: All right. Thank you.

(Whereupon, off the record.)

CHAIRPERSON SOCKWELL: Are there representatives of

any of the Advisory Neighborhood Commissions who have been

instructed to speak for their position?

Then I will ask Ms. Renshaw to give the specifics of

the ANC-2E report.

MEMBER RENSHAW: We have a letter from Peter Pulsiver,

the Chair of Advisory Neighborhood Commission 2E. The letter 1is

dated January 10, 2001, regarding the application of the

Georgetown Flea Market, 16642 and 16643. The letter states that,

"At the regularly scheduled duly noticed public meeting held on

January 2, 2001, with all commissioners present, ANC-2E considered

the above-referenced application and passed a motion by a vote of

six to nothing with two commissioners abstaining."

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

87

It sites that, "The market has been at its location

since 1988 and the market's management has been responsive to

community concerns including management of traffic, litter, noise,

and congestion. During the time there were no apparent negative

impacts on school programs at that location.

The flea market provides a benefit appreciated by the

residents throughout the District and the world. The flea market

has substantial positive economic impact on the District of

Columbia. Therefore, ANC-2E request that the BZA grant any

variance needed to continue the operation of the flea market in

its present form on Sundays only in the school parking lot. ANC-

2E understands that any variance granted will not alter the

existing zoning of the property." Again, it's signed by Peter

Pulsiver, the Chair.

CHAIRPERSON SOCKWELL: Thank you very much. As well,

we had a letter from another ANC. I apologize. I believe that

letter responds to the other case.

MEMBER RENSHAW: We have another letter to read into

the record from ANC-2E signed by Peter Pulsiver, the Chair, to the

BZA  requesting that, "The record used for the Board's

consideration of the above cases be extended to include all

submissions made in reference to certain earlier applications by

the same application for the same purposes."

They requested specifically, "Where all documents

submitted for BZA appeal No. 16535 originally scheduled for a
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public hearing on January 19, 2000, be included in appeal No.

16642, and that all documents submitted for application 16542

originally scheduled for a hearing on February 9, 2000, be

included in the record for BZA application 16643. Again, signed

by Peter Pulsiver, the Chair of ANC-2E.

CHAIRPERSON SOCKWELL: Thank you. The support letter

from ANC-2E will be given the great weight to which the Advisory

Neighborhood Commissions are afforded.

Since we don't have a representative of the ANC,

cross-examination would be futile so it's now time for parties or

persons in support of this application. Are there people who wish

to testify in support of the flea market? Please come forward.

You will get three minutes.

Just for the record, the applicant received one hour

to put on its case. The opposition will get an hour.
Organizations are allowed five minutes each. Individuals three
minutes each. The ANC, had they been present, would have had no
time limit. The Office of Planning would have had no time limit
and did not need one. There is no time limit on cross-
examination.

Let's see. Are all of you in place yet? Everyone can

come up at the same time. We'll do it as a panel if we have four

mikes and four persons. Your witness cards have been submitted?

PARTICIPANT: You want a card?

CHAIRPERSON SOCKWELL: Yes, and sworn in. All persons
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planning to testify must be sworn in and must submit two witness

cards.

MR. KILPATRICK: Thank you very much. Good morning.

My mname 1is Jeffrey James Kilpatrick. My family has 1lived in

Georgetown, had interest in properties there for more than 75

years. I am also a former member of ANC-2E.

CHATIRPERSON SOCKWELL: And your address, sir?

MR. KILPATRICK: My address is at 3320 P Street. I

have both bought and sold at the market. I appear before you for

two other reasons. The first being that I have enjoyed the market

for many years being an opportunity to meet with my neighbors in a

fairly social situation where there is no pressure either from

politics or other unfortunate concerns. I can meet with

those people and discuss with them as friends and talk to them one

to another. It simply is not a party atmosphere with alcohol,

which I personally abhor. I enjoy the informal setting. I enjoy

the opportunity to mingle with my neighbors.

More importantly, I am impressed very much with Mr.

Sussman's operation. The reason for that is his opened-handed

charity. In Georgetown we have two local charities, the

Georgetown Ministry Association, also the Georgetown Senior

Citizens Center. These have been supported extensively by local

groups . For instance, the real estate people.

I am particularly wupset by things 1like CVS, 1like

Starbucks, like Einsteins, like Safeway which take money out of
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our community and which I see very 1little business being given

back to the community.

I am very impressed with Mr. Sussman whose generosity

in every form has been what I can describe only as open-handed to

the community. I particularly like a business in our midst which

gives back to the community. Mr. Sussman has done that. I wish

others would do so. Thank you.

CHAIRPERSON SOCKWELL: Thank you very much.

Next person. Why don't we go to the lady to the left.

MS. SASAKI: My name is Norma Sasaki and I'm a

resident of the District of Columbia at 3716 Ingamar Street, N.W.

I'll read from a statement so that I don't take up much time.

I'm both a vendor at and a customer of the Georgetown

Flea Market. The flea market provides a wealth of not only

interesting and unique items for purchase, but is also a meeting

place for a wonderful diversity of people from all walks of life.

In the time I spend there I see students, I see

physicians, I see lawyers, I see clergy, I see mayors, councilmen,

senators, families, newscasters, and all other people from all

walks of life.

Yes, items are sold but perhaps more importantly

information and knowledge is shared, friendships are made, local

businesses are patronized, and a spirit of community prevails.

In the years that I have had the privilege of being a

vendor at the market, I have noted that the manager at the market,
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Mr. Sussman, requires the vendors treat the public with respect,

are honest in their dealings, and respect the property on which

the market is located.

Support for maintaining the market in its present

location comes not only from a majority of local community members

but in addition, as you all know, counsel member Jack Evans and

the Advisory Neighborhood Commission.

I believe that the market should continue to exist in

partnership with the community in which it is located and continue

to be a community resource. It would be unfortunate that a school

parking lot which would go unused on Sundays could no longer serve

as a center of economic and social activity in our community.

Thank vyou.

CHAIRPERSON SOCKWELL: Thank you very much.

MS. BIEN: My name is Mercedes Bien. I live at 1614

Longfellow Street, N.W. I didn't prepare any speech. I didn't

plan on speaking so I hope I can convey my feelings.

I have three children in the public schools in D.C.,

three different schools. I have been selling antiques for 20

years going way back with Michael Sussman who I think the world of

for running incredibly what has become an institute. I think

that the Georgetown Flea Market is, Indeed, an institution. It is

very special.

If T were to lose my spot there, it would distress me.

This is how I make my living. I have been doing this for 20
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years and I consider the quality of that market to be just Al.

I also wanted to say that Michael Sussman should be

celebrated for what he's done because, like I say, he does run a

good flea market. We are told to clean up our spot. Everyone

does. Everybody is so nervous about this flea market closing, the

possibility of it, that everybody does their wutmost to be

compliant with the neighborhood, with the people. It's

just a wonderful institution that just draws the best of people.

I really don't know what I would do if this flea market closed. I

have developed a reputation and clients and it's Jjust such a

wonderful draw for the city.

CHAIRPERSON SOCKWELL: Thank you very much.

MS. WHEAT: Good morning. My name 1is Phyllis Wheat.

I live at 915 Missouri Avenue, N.W., Washington. I am a 50-year

plus resident of the District, in Ward 4 in particular, for the

past 35 years.

I am a product of D.C. Public Schools. My children

attend D.C. Public Schools. Through the kindness of Mike Sussman

I, too, have been able to run a fairly good business and meet

wonderful, wonderful people.

I am happy to go to work. This is a job that I truly,

truly enjoy unlike some people on jobs. They go, they get a
paycheck, they go home and there is no fulfillment there. For me
it is there. I meet wonderful people. I can't trade that for
anything.
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I have a daughter in college who is due to graduate in

June and a son going in the fall. This is my livelihood. This is

the means of taking care of my family and raising them in a

community that has meant a lot.

In terms of relocating customers, other dealers, we

are comfortable in Georgetown. It's a wonderful, wonderful

community. The environment is wonderful. I can't think of

anywhere else we could go and have the following that we have.

Whatever powers you have to keep us in Georgetown,

believe me, it's not just for my benefit but the other dealers as

well. All of wus would benefit, the District of Columbia in

particular. Please, whatever you can do to keep us here, please

keep us in Georgetown. Thank you.

CHAIRPERSON SOCKWELL: Thank you very much.

Board members, questions of these witnesses? Oh,

excuse.

MS. SASAKI: I have one comment that I forgot.

CHAIRPERSON SOCKWELL: Yes, you may.

MS. SASAKI: I just wanted to mention that during the

Sundays that I'm working as a vendor at Georgetown, I patronize

the Safeway across the street and I do not park there because my

van 1s parked on the lot while I'm vending so I walk across the

street for breakfast items, lunch items, and items to take home to

cook for dinner at night. I just thought I would share that.

CHAIRPERSON SOCKWELL: Thank you very much.
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MEMBER RENSHAW: Just a question of the vendors. Have

any of your patrons ever expressed opinions about the absence of

parking, the problems in getting there? Anything at all? Happy

patrons.

MS. BIEN: This has not been a problem from what I've

seen. I haven't had anybody come in saying, "Wow, this is just an

impossible place to park." We have so much walk-in traffic.

People bike and walk. They are just there but no one ever

complains about parking. I didn't think it was a problem at all.

MEMBER RENSHAW: Thank you.

CHAIRPERSON SOCKWELL: I have a question for not Ms.

Sasaki but the other three of you. Do you patronize that Safeway?

MS. WHEAT: I would like to say that 22 years ago when

Safeway opened its new store I was one of the first employees

there. We closed down the o0ld store which was closest to

Wisconsin Avenue. That Saturday night when business closed and

the new store opened that Sunday morning.

I worked for Safeway in their plant department. I

serviced six of their stores putting in approximately 50 to 60

hours per week and I was a part-time employee. I left Safeway

because my husband asked me was I married to Safeway or if I was

married to him. Needless to say, I reduced that time but we all

patronize Safeway.

MS. BIEN: As the mother of three boys I can tell

you, yes, I use my bonus card a lot.
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MR. KILPATRICK: I can add further on behalf of the

family interest when Safeway wanted to demolish their store, which

formerly was at the front of their property on Wisconsin Avenue, I

signed on behalf of the family interest to give them permission to

do so. That was not a popular position in the

neighborhood but, nonetheless, I did it because I felt it was the

right thing to do. I think a person has a right to run a business

and attempt to make a profit if they can. That was my position on

that. I still shop at Safeway somewhat but since they have

introduced that foolish special card business, I scatter my

business partly between Safeway and partly here.

CHAIRPERSON SOCKWELL: Thank you very much. By the

way, Gilant has one, too, making both a wallet and keychain card.

Anyway, thank you very much. Are there any further questions of

the Board and does the applicant have any gquestions? Thank you

very much.

SECRETARY PRUITT: Please make sure you have given

your cards to the recorder. Thank you.

CHAIRPERSON SOCKWELL: Yes.

MS. DEROSA: My name is Sharon Derosa and I live at

3964 Georgetown Court. I am about four blocks from the Georgetown

Flea Market. I have shopped there for years and the last three

years I am now a vendor. I guess I can't top really anything else

that was said.

I enjoy working there. Mr. Sussman has been very good
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to me giving me a spot. I enjoy the people. I have never heard

any complaints about parking but I do talk to my customers and say

please do not park in Safeway because you will be towed and that

there is plenty of parking. They said they never had a problem

with parking.

Yes, I do shop at Safeway on Sunday. I also shop

there seven days a week. The last three days I've been going in

our neighborhood and talking to people and getting signatures.

I got quite a few signatures and I probably would have

gotten more except every house that I went into they showed me all

the furniture that they had bought at the flea market so that took

up a lot of my time.

Please try to keep the market open. People in the

neighborhood love it. People that travel to Washington love it.

I enjoy working there. 1It's a nice atmosphere.

It's something nice for our Sunday for people to walk

their dogs and take the children around and just to get to meet

the neighbors. 1It's a friendly atmosphere and I just hope you can

see in your hearts to keep it open because I want to stay there.

We all want to stay there.

CHAIRPERSON SOCKWELL: Thank you. Any questions?

MS. SANDO: My name is Edith Sando. I live at 3020

Legation Street, N.W. I work in the market for 22 vyears. My

husband, who is 91 now, it gives him something to look forward to

do on Sunday since he can't do much else. I hope you will let the
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market stay where it is.

CHAIRPERSON SOCKWELL: Thank you very much. Any

questions? Thank you both for your participation.

MR. SUSSMAN: Mr. Chair, I don't want to add more to

this. I can't take it but --

CHAIRPERSON SOCKWELL: Put it on the microphone,

please, sir.

MR. SUSSMAN: I don't want to add more to this but

there are a lot of people here. If I just ask them to stand up,

maybe that would just show the support.

CHAIRPERSON SOCKWELL: That is fine.

MR. SUSSMAN: Thank you.

CHAIRPERSON SOCKWELL: Thank you. There have been a

number of letters of support placed in the record from different

people, counsel members, etc. We have a letter from Council

Member Graham in the file. Who else do we have from the counsel?

I probably didn't get all of them into my file.

VICE CHAIRPERSON REID: Mr. Chair, a letter from the

president of the school board, Mrs. Peggy Kaforits.

SECRETARY PRUITT: Excuse me, Mr. Chair. We also have

a letter from Carol Schwartz. I wasn't sure if that was

mentioned.

CHAIRPERSON SOCKWELL: Yes. Thank vyou. The letter

from counsel member Evans was not in our file.

SECRETARY PRUITT: No, and I actually checked with
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staff and it has not arrived because I've asked them if it comes

in, to bring it in as soon as possible.

CHAIRPERSON SOCKWELL: All right. Thank you.

MR. SUSSMAN: Mr. Chair, with your indulgence, Mr.

Sando would 1like to say a word. He would just like to say a brief

word.

CHAIRPERSON SOCKWELL: Mr. Sando's wife did submit a

card. Mr. Sando did not but you can write one up for him, please.

MR. SUSSMAN: I will.

CHAIRPERSON SOCKWELL: Just give your name, sir. We

know your address.

MR. SANDO: Hello.

CHAIRPERSON SOCKWELL: Yes. That's fine. You can sit

down. The mike will pick up your voice.

MR. SANDO: I'm David Sando. I have had the pleasure

to know Mike Sussman now for 25 years or more. This came about

accidentally. I was laid up after a surgery from my regular

daytime job and I came by once in Georgetown.

I looked at the atmosphere and I was very surprised

that people wanted to sell junk. But I was more surprised when T

saw people were buying junk. I had a habit a while back to go to

auctions and buy some things and bring them home.

We can use maybe a few things and the rest went into

some drawers. When I saw the setup, I said I've got better stuff

laying around. Mike Sussman saw me standing and looking and I
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said, "How do you go about this?" He said, "Just come down and

I'll take care of you and give you a table."

So what I did I took some out of some old drawers

laying around and came there and within an hour's time I had sold

out. I was too cheap. I didn't know the prices. People asked

me, "What is going on?" I looked at some ads and I went to the

Palisades where somebody was moving and a moving ad there.

I came there and they had some odds and ends of china.

Nothing special. A whole row of records, old ones. They had 50

cents, $1.25. I said, "I want to buy three. What are you going

to do with the rest?" I said, "How much do you want for the whole

thing?" She had a conference and we made a deal. The kids were

carrying the junk in my car and it was cheap.

I came home and half of them were damaged so I threw

them out. The better ones I took along and I picked out some

stuff. I came to the market the next Sunday with the stuff.

These people were already waiting for me. I still didn't know the

prices to do. It was interesting. Little by 1little I

got a taste of it. The main thing is and what surprised me the

honesty and the friendliness of Mike Sussman. He was really a

surprising figure. Honest, friendly, helpful all through the

years. All through the years. I can only give the

best honest reference about this man. He always kept it clean. I

never see any needless arguing or fighting or policemen. It was

good. It brought people to this place with interest. Not just
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for the profit but people came -- I have a reputation for being

honest and truthful.

I had a lot of people from the wvarious diplomatic

corps and from the embassies came to my table and brought some

friends and it was interesting. It became a point of interest.

Like in London they have Portabello Road and in other cities.

People come there as a point of interest, not just of junk.

Anyhow, I just want to say I very much try to tell you that

his man is honest and helpful and I can only give you the Dbest

reference of him. Thank you.

CHAIRPERSON SOCKWELL: Thank you very much, Mr. Sando.

We certainly appreciate your testimony. To liken Mr. Sussman's

business to some very famous places is a very nice compliment to

pay him.

SECRETARY PRUITT: Mr. Chair, I believe we have some

more people who wanted to testify.

CHAIRPERSON SOCKWELL: Yes. You've submitted cards

and you've been sworn in?

PARTICIPANT: I have a card but I haven't been sworn

in.

CHAIRPERSON SOCKWELL: All right. They need to be

sworn in.

Is there anyone else who will be coming up to testify

aside from these two? All right. Thank you.

(Whereupon, the witnesses are sworn.)
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CHAIRPERSON SOCKWELL: Proceed. Make sure that both

of you have your microphones on.

MS. BAILEY: My name is Carolyn Bailey, 7000 Abrompton

Road, Woodmore, Maryland. My statement is going to be brief. I'm

a product of downsizing from the Georgetown market but my partner

and I, Robert Chase, felt the need to be here today in support of

Mr. Sussman.

We found him to be a caring, compassionate, and fair

person. This i1s a market whenever the opportunity does present

itself, we try to be one of those people that wait in the mornings

to get in. At that time there's no confusion on the street.

There's very few cars waiting to get into that market.

As I stated, I didn't have much to say other than

please keep the market. We've met people from all over the world.

We've made some of the best friends from all over the world.

It's a family, not just a market. Thank you.

CHAIRPERSON SOCKWELL: Thank you very much.

MR. BUTLER: Good afternoon. My name is Robert

Butler, 5103 5th Street, N.W., Ward 4. I'm also a product of

downsizing but I had to be here to support Mike because Mike has

been very supportive of me.

I've molded my craft from that flea market. I am now

considered an antique dealer because my partner and myself own an

antique shop and as a direct result of what I've learned and am

still learning from the Georgetown Flea Market.
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I do patronize the Safeway across the street. I even

patronize it, but not on Sundays, because they have things there

that are not in other Safeways like in my neighborhood.

The parking situation over at the Safeway, I would

like to point out, is probably used by everybody like some of the

other neighboring shops because parking is a problem in

Georgetown. I've parked in that Safeway lot, not on Sundays but

during the week when I'm visiting other shops and I can't find a

parking space.

I don't have in my vocabulary to tell vyou how

miraculous that market is. Again, I'm a product of it and what

can result from it. Thank you.

CHAIRPERSON SOCKWELL: Thank vyou very much. Mr.

Butler, you live next door to Beverly Manning Birch? Across the

street I should say. A good friend of mine past.

All right. That being the extent of parties or

persons in support, it is now time for the opposition case.

How much time do you think you will need? It looks

like you have three or possibly four witnesses?

MR. MOORE: About 15 minutes.

CHAIRPERSON SOCKWELL: Then please proceed.

MR. MOORE: Mr. Chairman, we are mindful of and

respectful of the wide popularity of the Georgetown Flea Market

and so we think it important to say right at the outset our

appearance today --
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SECRETARY PRUITT: Excuse me, sir. Would you please

identify yourself and who you are with.

MR. MOORE: I have already. I'm Jerry A. Moore III,

law firm of Arter & Hadden appearing today as counsel to Safeway,

Inc.

We are mindful of the wide popularity of the

Georgetown Flea Market and so we feel it important to say at the

outset our appearance here today and in the record is not based on

any theory of competitiveness or philosophy. It's Jjust a

practical question that we need to address.

For purposes of the legal arguments, we will rely on

the documents that we have gsubmitted into the record to

demonstrate that a use variance has a very high standard to meet

and that we do not feel that the evidence in the record meets that

standard legally.

That having been said, I'll call my first witness.

Would you identify yourself, sir?

MR. WOODFIELD: My name is Mark Woodfield.

MR. MOORE: And are you employed?

MR. WOODFIELD: I'm employed by Safeway Stores, Inc.

MR. MOORE: And which Safeway are you employed at?

MR. WOODFIELD: I'm employed at 1855 Wisconsin Avenue.

MR. MOORE: Is that the Safeway directly across

the street from the Hardy Middle School?

MR. WOODFIELD: Yes, it is.
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MR. MOORE: What is your capacity there?

MR. WOODFIELD: I am the store manager at that store.

MR. MOORE: And how 1long have vyou been at that

capacity?

MR. WOODFIELD: I've been at that store as store

manager since June of 2000.

MR. MOORE: Of 2000. What is the existing parking

capacity of the store there? First of all, does your store have a

parking capacity?

MR. WOODFIELD: Yes, the store has a parking lot.

MR. MOORE: And what is the wvehicular capacity of

that?

MR. WOODFIELD: 204 parking spaces.

MR. MOORE: I see. On a typical weekday are those

spaces typically filled?

MR. WOODFIELD: Not all of them, no.

MR. MOORE: I see. Do you notice an appreciable

difference in the capacity or the usage of the Safeway parking lot

on any particular day?

MR. WOODFIELD: Yes, on Saturdays and Sundays it is

extremely full.

MR. MOORE: I see. On Saturdays what do you attribute

that fullness to?

MR. WOODFIELD: On Saturdays it's full basically

because of the business that we do 1in the store, as well as
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Sunday.

MR. MOORE: I see. And on Sunday what do you

attribute that busyness to?

MR. WOODFIELD: On Sundays it 1is attributed to the

business that we do in the store on Sunday because Sunday is our

busiest day of the week. Also because we have parking problems

with people that wvisit the Georgetown Flea Market across the

street and park their car on our lot and go across the street to

buy antiques.

MR. MOORE: How long has that been a problem to

Safeway?

MR. WOODFIELD: I talked to the previous store manager

and he said it had been a problem ever since the flea market had

opened up.

MR. MOORE: I see. Has it become increasingly worse

over the years?

MR. WOODFIELD: Yes, it has.

MR. MOORE: And it has reached a significant level in

20012

MR. WOODFIELD: Yes, it has.

MR. MOORE: As late as last Sunday?

MR. WOODFIELD: As late as last Sunday.

MR. MOORE: I see. Now, there has been testimony, or

some testimony, that the Safeway lot is also used by others who
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park in the area, namely the Gelluf Boys Branch, the bagel shop,

and the Starbucks coffee shop, how would you respond to that?

MR. WOODFIELD: That may be somewhat true. However,

the majority of the parking problems are on Sunday with the

Georgetown Flea Market.

MR. MOORE: How do you know it's the Georgetown Flea

Market?

MR. WOODFIELD: The amount of cars that we've had

towed off the lot when we've received customer inquiries and

complaints, only one of those persons was shopping at the bagel

shop. The rest of those persons were shopping at the Georgetown

Flea Market.

MR. MOORE: I see. As a result of the problems of

capacity on the Safeway lot on Sunday, has Safeway taken any

action to defend itself against that?

MR. WOODFIELD: Yes. What we've done is we've hired a

security firm, Blackhawk Security, to monitor the lot. We've

employed Sander's Towing to tow cars off the lot. We've required

sandwich board signs to be put on the lot just on Sundays that

say, "Safeway parking. No parking for the Georgetown Flea Market"

to help deter people from parking on the lot.

MR. MOORE: You put the signs there first. Did you

not?

MR. WOODFIELD: Yes. We put the signs there first.

MR. MOORE: Did the signs prove to be effective?
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MR. WOODFIELD: They were ineffective.

MR. MOORE: And what happened? Was there a difference

between the Georgetown Flea Market parkers before and after the

signs?

MR. WOODFIELD: There was no difference.

MR. MOORE: I see. People would just ignore the

signs?

MR. WOODFIELD: People didn't read the signs.

MR. MOORE: And then what did Safeway do?

MR. WOODFIELD: The next position that we took is we

employed Sander's Towing to monitor the lot and they would tow

cars as people were not shopping at the Safeway store.

MR. MOORE: How would they determine the people were

not shopping at the Safeway store but going to the Georgetown Flea

Market?

MR. WOODFIELD: They would observe them walking across

the street as they parked their car on the lot.

MR. MOORE: And they did this notwithstanding the

signs and notwithstanding the security people there?

MR. WOODFIELD: The security people weren't there at

that time. Sander's Towing was actually doing the security work.

MR. MOORE: Has there been a difficulty with Safeway's

customer relations since you started towing people's cars?

MR. WOODFIELD: Very much so because many of the cars

that were towed, the people would come in as the cars were being

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

108

towed and buy something or one thing or two things at the Safeway

store in order to prove that they had a receipt so that they could

say they were a customer at the store and we shouldn't have towed

their car off the lot.

MR. MOORE: I see. So have you refunded towing fees

to people as a result of their complaining to you?

MR. WOODFIELD: Yes, we have.

MR. MOORE: I see. So it's a big problem for Safeway.

MR. WOODFIELD: It's a public relations nightmare.

MR. MOORE: And it's also a nightmare insofar -- is it

also a nightmare insofar as Safeway's ability to use its property?

MR. WOODFIELD: Oh, yeah.

MR. MOORE: I'm going to show you a chart we made up

here. I would like you to comment on it. I'm going to provide

Mr. Glasgow with a copy of it. That will be enough copies for the

Board.

Can you tell me what that chart is, sir?

MR. WOODFIELD: What this chart is is the parking lot
spaces that are available on Sundays. It's like a map of the

parking lot.

MR. MOORE: I see. And what is the date that this

survey was taken?

MR. WOODFIELD: This was done June 4th of 2000.

MR. MOORE: Would you walk the Board through this

sheet by sheet starting at 7:00 a.m. in the lower right-hand
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corner and what those marks stand for.

MR. MOORE: Okay. What the black marks mean on the

parking lot are empty spaces on the lot. They were done each hour

during this particular Sunday that the survey was taken. We

figured it would be easier to fill in the empty spaces of what was

available than it was to fill in the full spaces.

As you turn your page, you can see at 8:00 how many

parking spaces are available, at 9:00 how many parking spaces are

available, and at 10:00 as the parking spaces diminished on the

Safeway lot.

It goes all the way through 11, noon, 1:00 p.m., 2:00

p.-m., 3:00 p.m., 4:00 p.m., 5:00 p.m. There's a few more spaces

available, 6:00 p.m., and at 7:00 p.m. the spaces become much more

available.

MR. MOORE: Has the wusage of Safeway's lot by

Georgetown Flea Market parkers become a burden for Safeway?

MR. WOODFIELD: It's become a burden for Safeway, not

only because we have to employ a security firm to monitor the lot

but many times what we've done recently is the security firm that

monitors the lot does not like to tow vehicles and we don't like

to tow vehicles, so we end up in a situation where we are telling

customers, "Please don't park on the lot or your vehicle may be

towed. You shouldn't be parking here." It becomes bad public

relations if you're out there having to tell people, "You can't do

that."
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MR. MOORE: Is convenience an essential part of your

business -- is convenient parking an essential part of Safeway's

business?

MR. WOODFIELD: Convenient parking is a very essential

part of our business.

MR. MOORE: And you've not had that convenience for

customers on Sundays?

MR. WOODFIELD: Yes. It's been very full on Sundays

that there's customers that have complained about not being able

to park on the lot or waiting so long for a parking space.

MR. MOORE: And your length of service as the store

manager of this particular Safeway, have you made certain to

yourself that the primary problem of Safeway's people parking on

Safeway's lot illegally is attributable solely to the Georgetown

Flea Market?

MR. WOODFIELD: Yes, it is.

MR. MOORE: Thank you. ©No further questions of this

witness.

If there are no questions, I would --

CHAIRPERSON SOCKWELL: You have other witnesses?

MR. MOORE: Just one.

CHAIRPERSON SOCKWELL: Okay. Bring your other witness

in and we'll them both.

MR. GLASGOW: I assume I would cross-examine witnesses

after they complete the panel?
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CHAIRPERSON SOCKWELL: Yes.

MR. MOORE: Ma'am, would you state your name for the

record, please.

MS. BLACK: My name is Avis Black.

MR. MOORE: And how are you employed?

MS. BLACK: I'm an area real estate manager for

Safeway.

MR. MOORE: Are you familiar with the Safeway at 1835

Wisconsin Avenue, N.W.?

MS. BLACK: Yes, I am.

MR. MOORE: You are really corporate. You're not in

the store. Are you?

MS. BLACK: No. I'm in the division office in the

real estate department.

MR. MOORE: Would you recount for the Board your

recollection of any concerns that have been raised with respect to

parking at the Georgetown Safeway?

MS. BLACK: Yes. This is a very busy store and we do

have a parking lot. Parking is, as others have testified, at a

premium in this area. We know that our customers like convenient

parking and we consider it a very essential part of this store's

operation. When we learned that the Georgetown Flea Market was

taking more and more of our spaces, we felt we had to object.

MR. MOORE: And have there, to your know, been

contacts between Safeway and the operator of the Georgetown Flea
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Market, Mr. Sussman?

MS. BLACK: There's been at 1least one conversation

between Mr. Sussman and Tom Castleberry of my office. I

understand he has talked on occasion to the store manager prior to

Mark at the store.

MR. MOORE: To your knowledge, have there been any

solutions suggested to the parking problem by Mr. Sussman?

MS. BLACK: Only recently within the last week have we

been asked to consider a compromise plan that would make the 25

spaces available and the spaces to be used on Whitehaven Road.

MR. MOORE: Is Safeway willing to consider various

parking plans that would alleviate the parking difficulty at the

Georgetown Safeway?

MS. BLACK: We are certainly willing to consider it.

Our main issue is will it be as convenient to the patrons of the

Georgetown Flea Market as our lot is. The 25 spaces that they

have suggested are at the rear of the building and, in our view,

would require considerable education of the patrons to know that's

where they are to park. Whitehaven is obviously a
little bit further away and they are not exclusive. I mean, they
would be available to others. Our feeling is that most people

like to park as close as they can to the use that they are

attending.

MR. MOORE: In reaching that conclusion do you draw

upon your experience in designing and operating Safeway stores
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throughout the region?

MS. BLACK: Oh, ves. I mean, this 1is true for our

store and stores around the region. People like to park as close

to the front of the store as possible.

MR. MOORE: And that has been a significant problem

for the Safeway at 1835 Wisconsin Avenue?

MS. BLACK: Yes.

MR. MOORE: And you attribute that solely to the

Georgetown Flea Market?

MS. BLACK: Yes. I think on Sundays our experience

has been that the towing has been much more severe than during the

week for other uses. Also because it's such a busy store, we need

all of our spaces so people who are parking for other uses prevent

our customers from having convenient parking.

MR. MOORE: No further questions of this witness.

I'll offer both for questions from the Board and for our cross-

examination.

CHAIRPERSON SOCKWELL: All right. I think my first

guestion has already been answered, that Safeway considers Sunday

to be its busiest day with regard to that lot. You think that

your peak is continuous throughout what portion of the day or

where do you see your peak number of your customers coming in

based on the in-store?

MR. WOODFIELD: Based on the reports that we get in

the store, the business on Sunday is from 10:00 a.m. where we are
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seriously busy until 6:00 or 7:00 p.m. on Sunday.

CHAIRPERSON SOCKWELL: Okay. All right. You

initiated a signage program to warn the flea market customers not

to park on your lot. You then initiated a towing program after

the signage was ineffective. The security person that vyou

provided observes the people leaving their cars and going across

the street reports it to the towing company directly?

MR. WOODFIELD: He has a cell phone that he calls for

towing. The first thing that he does is he actually approaches

the person that might be leaving the car on the lot because we're

not in the interest of towing cars off the lot.

CHAIRPERSON SOCKWELL: Okay. Then you said that you

have had to give back towing fees because people will present

receipts from Safeway.

MR. WOODFIELD: Actually, there were times where

people as their cars were being towed away from the store after

shopping at the Georgetown Flea Market would see their cars being

towed. One particular instance I can relate to is a person ran in

and bought one banana and a Washington Post.

CHAIRPERSON SOCKWELL: That's one instance.

MR. WOODFIELD: One instance of a towing.

CHAIRPERSON SOCKWELL: Rather than numerous instances

as it was asserted that that was a regular procedure. One

instance does not constitute a problem. A number of instances

would constitute a definite attempt to subvert your regulations
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and your attempts to control that use of your lot.

I'm going to ask you if you had ever considered having

your security person hand out flyers to the individuals walking

off the lot that would contain their license number and the time

that the flyer was issues to them. Then if they got towed, they

couldn't say they didn't know or things like that.

I mean, there are methods by which you could guarantee

that the individuals might know that their car shouldn't be there.

Of course, the towing doesn't cost you anything because the

towing company charges the person towed directly. The only thing

that you are paying for is the security person because that's an

ongoing expense unlike the signage.

But it seems that there may be more aggressive ways

that Safeway could improve the condition as well. Did Safeway

ever approach Mr. Sussman for an opportunity to put a table out at

the flea market offering Safeway savers cards?

MR. WOODFIELD: Actually not but what we've been doing

recently with the security firm is he's been -- we actually have

two of them on the lot because we have two entrances to our lot.

They actually talk to people as they are going across

the street and asking them to please move their wvehicle so we can

get more cars onto the lot. We have not had to tow since we've

had the security firm as many cars as we have before.

I believe the Sunday before last we had to tow two

vehicles. He has to talk to several people during the course of
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Sunday. I would guess that he talks to at least 100 people.

MS. BLACK: Could I interject a comment on this as

well?

CHAIRPERSON SOCKWELL: Yes.

MS. BLACK: This situation really puts us in a no-win

situation because basically the flea market has no parking and

people have to find parking wherever they can. The first thought,

of course, is the big lot across the street. Even though they

know it's for Safeway and not for parking, people roll the dice.

We have become more energetic in trying to explain to

people that this is not parking for the Georgetown Flea Market but

only parking while you're shopping in Safeway. Many of these

customers do shop at Safeway. Maybe not that day or maybe for a

few items that day. They feel they are Safeway customers and they

are.

It puts us in a position of trying to explain to

customers that this is for shopping only and even though you are

our customer, you can't do it right now. That's why it has become

a public relations nightmare for us. We don't want to create a

hardship for our customers.

We just want to have convenient parking for people who

do want to shop at the store. Unfortunately, the use across the

street really not having convenient parking is creating a problem

for us.

CHAIRPERSON SOCKWELL: In your estimation, the issue
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has really been one that you've been trying to manage but until

recently, the flea market has not been a partner to the effort.

Is that what you are saying?

MS. BLACK: Well, I think that's true, yes. We try to

manage it as best we can. Up to now there has really been no

assistance by the flea market.

CHAIRPERSON SOCKWELL: Very often applicants in many

cases don't attempt to provide additional solutions to significant

problems until they are required to come before this Board for

some sort of relief. I'm just trying to make sure that I

understand the capsule of what has been testified to by counsel

for your organization, that there have been numerous letters going

back and forth to the public schools. There has not until

recently been any move by the applicant for resolution of this

parking issue, but there has been a recent effort. Now the public

schools are aware of, and the person responsible for the leases is

aware of the condition of parking being a major issue to a major

adjacent neighbor.

MR. MOORE: That's a fair statement.

CHAIRPERSON SOCKWELL: Any questions from other Board

members, please?

VICE CHAIRPERSON REID: Yes, Mr. Chairman. I have a

couple of questions. In looking at the map that you gave us in

regard to the parking, and either one of you can answer this, I'm

assuming this is indicative of what most Sundays 1look 1like.
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Right?

MR. WOODFIELD: That's correct.

VICE CHAIRPERSON REID: The black spaces are

reflective of the spaces that are available at these different

times. Right?

MR. WOODFIELD: That's correct.

VICE CHAIRPERSON REID: The time goes on through the

day. The flea market opens at 9:00 or 8:007

MR. MOORE: I believe the testimony was at 7:00.

VICE CHAIRPERSON REID: No. I think that the vendors

come at 7:00 but the flea market itself opens at what time? 9:00.

Okay. So then when the flea market opens and you get into the

day, it looks 1like you have fewer and fewer empty spaces. Is

there any time during the course of this day that -- maybe I

missed something but did you say you had customers complaining

about not having a place to park on the lot?

MR. WOODFIELD: Right. There have been customers

complain that they've had to wait for a parking spot because what

you're looking at is just a picture of what that looks like at

that one particular hour.

VICE CHAIRPERSON REID: I understand that. I'm

looking through the series of the diagrams that show what happens

from hour to hour more or less. Of course it's not exact. So I

understand you to say that these pictures depict -- my question

was not did they say they could not find a parking space on the
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lot or was it because they had to wait like if you go into a mall

or something sometimes you have to wait for a parking space for a

time or something like that.

MR. WOODFIELD: Right. I've had both complaints that

usually by the time that they would complain they had gotten into

the store. The ones that don't complain are the ones that

actually leave.

VICE CHAIRPERSON REID: All right. 1In looking at this

diagram, I don't see any time, and maybe I'm missing something,

where there were no parking spaces available.

MR. WOODFIELD: If you look at, say, for instance, the

11:00 a.m., all those dark spaces that are toward the front of the

store. Do you see that group of dark spaces there that are

available?

VICE CHAIRPERSON REID: Right.

MR. WOODFIELD: Those are handicapped parking spaces

so that's why those are empty.

VICE CHAIRPERSON REID: But you don't

have -- most parking lots don't have seven handicapped spaces. Do
they?

CHAIRPERSON SOCKWELL: If I might interrupt, it's
based on the number of overall spaces requires. It's a
percentage. It's one after a certain amount and then two, then

three, then four.

VICE CHAIRPERSON REID: Thank vyou very much, Mr.
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Sockwell.

MS. BLACK: If I may interject --

CHAIRPERSON SOCKWELL: They have 204 spaces which puts

them in a high category.

VICE CHAIRPERSON REID: My question is, 1if you could

please answer it, are you required to have seven handicapped

spaces?

CHAIRPERSON SOCKWELL: He's been there since June. I

don't the can answer the question.

VICE CHAIRPERSON REID: Mr. Sockwell, thank you very

much. I very much appreciate your input.

CHAIRPERSON SOCKWELL: Well, as chair I'm just trying

to express to you that he has stated that he is new and that the

store existed long before he came on board. That's probably not

something he knows.

VICE CHAIRPERSON REID: I'm sure he can speak and he

can tell me that if that's the case. Thank you very much.

MS. BLACK: I might be able to offer something on

this. I don't know whether these are the required number of

handicapped spaces. We often put in more than the required number

where we find our clientele need it. If it appears to be more

than normal, it may be because there may be a demand.

VICE CHAIRPERSON REID: Okay. That may be something

to look at as well as to whether or not they ought to have so many

spaces that are allocated for handicap, number one. Then also
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even at 11:00 I still see a few spaces.

Now, you've only been at the store for about a year.

Right? Or how long?

MR. WOODFIELD: Since June.

VICE CHAIRPERSON REID: Since June. So prior to your

coming were -- now, what I'm trying to get my arms around is the

flea market has been in existence for how many years, 29?

MR. MOORE: Since 1988 at this location.

VICE CHAIRPERSON REID: Fourteen years?

MR. MOORE: Almost 13.

VICE CHAIRPERSON REID: Okay. More or less. Now, it

wasn't until last year -- certainly Safeway was there all the

time, right? Was it just last year that all of a sudden this

became a problem?

MR. WOODFIELD: No, I don't believe so.

VICE CHAIRPERSON REID: Now, the letters that Mr.

Moore alluded to earlier, I think you said within the last year,

you had been submitted letters of complaint.

MR. MOORE: To D.C. Public Schools, to the Zoning

Administration, to anybody who would listen.

VICE CHAIRPERSON REID: Okay. But prior to that had

there been any letters submitted?

MR. MOORE: Not by me.

VICE CHATIRPERSON REID: Had there been any letters

submitted?
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I'm sorry, ma'am. Your name again?

MS. BLACK: Avis Black.

VICE CHAIRPERSON REID: Ms. Black, certainly you may

know.

MS. BLACK: This has been a problem over the years and

there is always the question of what do you do about it. I

believe Mark did talk to our former store manager and he said he

had talked to Mr. Sussman over the years about it.

Maybe you would like to --

MR. WOODFIELD: Yes. Charlie Kushman was the former

store manager and at the time that he left, they were already in

the process of monitoring the parking lot and counting spaces.

VICE CHAIRPERSON REID: But what I'm grappling with is

after 13 years, all of a sudden you get into this being a problem.

It appears to me just logically that if there were a problem from

the onset, that it would have been addressed and perhaps by this

time it could have been remedied.

It's baffling to me how you can have an existing

problem for 13 vyears and then all of a sudden this accelerated

aggression toward trying to do something about the problem. That

just seems strange. I don't know. It just seems strange to me.

MS. BLACK: I think to answer that you have to

appreciate the dynamic of grocery store sales and the trend to

shopping on weekends. We often deal with problems without

actually bringing it to a head if we can manage it. You've got
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two things happening here. Maybe the popularity of the flea

market with the acceleration of shopping on Sunday.

VICE CHAIRPERSON REID: No, no.

MS. BLACK: The need for the parking is greater for

us.

VICE CHAIRPERSON REID: Excuse me but in your surmise

to my question then, let's look at your premise. I think that

everyone in here has an idea as to what happens on weekends as far

as grocery shopping is concerned. That's like pretty common

knowledge. That's one thing.

Then the other thing is has there been any indication

that within the last year you had more traffic at the flea market

than you did in the preceding 13 years? I have not heard any

testimony here today that that has been the case.

MS. BLACK: Actually, that would be an interesting

thing to know, exactly what the pattern of traffic is at the flea

market. I mean, we did a study of our lot but there's only been

speculation as to how many customers visit the Georgetown Flea

Market. It may actually be a much greater number than we know.

VICE CHAIRPERSON REID: Excuse me for cutting in but

also the opening of the U Street lot, it seems to me that would

have diffused some of the traffic this year and last year more so

than in the 13 previous years. It is something that is just not

clicking here. I can't put my fingers on it but it's something --

MS. BLACK: Well, I think if you're wondering why
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we're now coming before you, I think it has to do with the fact

that there is a case before you.

VICE CHAIRPERSON REID: My question was not why are

you coming before me. My question was why did this kind of

accelerate within the last year. I'm not getting an answer

satisfactory to me. It just seems strange. Now --

MR. JOHNSON: Madam Vice Chair.

VICE CHAIRPERSON REID: Yes.

MR. JOHNSON: If I may interrupt, I think I would like

to believe I can provide some response to the answer. I would

like to believe that since the new zoning administrative came

above and there was an increased sense of accountability and

responsiveness on the part of the city may have tied in. As you

well mentioned and noted, there was not much information or

complaints going back and forth previous to my arrival so I would

like to give some credit there.

VICE CHAIRPERSON REID: Okay. So basically with you

coming on board around the same time there were these complaints

and then you then started to look into to address it. Okay. But

before that -- still, before that, there was -- okay.

Apparently it seems like there were not any complaints

to respond to? I heard within the last year. Now, the parking on

Whitehaven, who was responsible for that parking? I'm not clear

on that. That parking is provided by --

MR. MOORE: Madam Vice Chair, I'm not sure that my
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witnesses can respond to that. That was a suggestion made by the

applicant.

VICE CHAIRPERSON REID: But your witnesses alluded to

in their testimony the parking on Whitehaven.

MS. BLACK: I believe it's street parking. That's my

understanding.

VICE CHAIRPERSON REID: Okay. Yes, you did. Thank

you. Street parking. Okay.

COMMISSIONER PARSONS: I think Mr. Sussman mentioned

that these were metered parking spaces on a city street but they

were free on Sundays.

VICE CHAIRPERSON REID: Okay. I wasn't clear on how

that was playing into the equation. Now, one other

question.

CHAIRPERSON SOCKWELL: Whitehaven terminates on sort

of a dead end parking lot that is sort of a dog leg to the left.

There are a certain number, not 39 spaces, along the linear

portion that goes east from Wisconsin Avenue.

I would venture to say there are probably no more than

12 or 14 spaces at the most if you take all the driveways, the

circular drive in front of Donahoe Construction and everything

else. It's a very limited number of spaces so everything else

would be derived from that lot turning to the back. I'm not sure

because I've never really parked back there.

VICE CHAIRPERSON REID: Now, you mentioned several
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times, Ms. Black, about this being a public relations nightmare

and rightfully so. I can definitely sympathize with that

particular situation that vyou're in between a rock and a hard

place because, quite frankly, I remember going there and parking

on the Safeway lot because it was convenient to go to another

store and that lot was full.

The question was asked earlier how do you ascertain

what people who are parking on the 1lot illegally, without

permission -- I'm using that rather loosely -- are actually from

the flea market and not using it because the space is there and

going to other places to shop or what have you. That's a very

difficult thing. That's one thing.

The other thing is 1in regard to your community

involvement, if you would describe what Safeway does and what is

Safeway's level of involvement within the community there on

Wisconsin Avenue.

MS. BLACK: In terms of what, if I may?

VICE CHAIRPERSON REID: In terms of involvement in
your community work, charitable work. There was testimony here
today that -- I don't know if you were sitting here when testimony

spoke to the fact that the flea market and Mr. Sussman are very

much involved in the community and giving to the community and, as

such, was very much embraced by the community. On the

other hand, Safeway had not. I wanted to give you an opportunity

to respond to that ascertain as to what is Safeway doing there.
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MS. BLACK: Okay. I think Mark is probably the better

MR. WOODFIELD: I can answer that. I can tell you

that I get letters every week from community organizations that we

contribute to. If they are having an event we donate party

platters and sodas. We've done things for the schools, the

Georgetown University.

I think it was last week probably the local brownie

troop was there doing something in front of the store. I mean,

it's probably two, three, four different organizations a week

because we have so many organizations in the area. We try to take

care of them all.

VICE CHAIRPERSON REID: So you are involved. I just

wanted you to counter that assertion. I wanted to hear that you

did have participation.

MR. WOODFIELD: Oh, yes. I mean, there's all kinds of

things going on all the time.

MR. MOORE: Ms. Reid, I have another witness here. I

didn't intend to put him on but he is the person who is in charge

or community participation for Safeway in the event you need more

detail, I can --

VICE CHAIRPERSON REID: No, no. I'm sorry. Mr.

Woodfield very adequately responded to that gquestion. Thank you

very much.

CHAIRPERSON SOCKWELL: Let me ask this question. If
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there is a higher level of community involvement than the issue of

party platters and things like that that would be directly related

to the immediate community, if your witness wants to state that,

it would certainly be accepted because the vendors and others who

have testified for the applicant have given glowing

recommendations of the applicant.

MR. MOORE: Very well.

CHATRPERSON SOCKWELL: And the applicant's immediate

community involvement.

MR. MOORE: If T can have two minutes for Mr. Craig

Muckle.

CHAIRPERSON SOCKWELL: That's fine.

MEMBER RENSHAW: I have a question also, Mr. Chairman.

MR. MOORE: He needs to be sworn in.

CHAIRPERSON SOCKWELL: You have been sworn?

MR. MOORE: He needs to be sworn.

(Whereupon, the witness was sworn.)

MR. MOORE: Sir, would you state your name, please?

MR. MUCKLE: Craig Martin Muckle.

MR. MOORE: Are you employed, sir?

MR. MUCKLE: Yes, I am, by Safeway. I'm the public

affairs man.

MR. MOORE: All right.

This witness 1s ready to answer any questions that

either Ms. Reid or Mr. Sockwell may have.
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VICE CHAIRPERSON REID: I have no questions.

MR. MOORE: Okay.

CHAIRPERSON SOCKWELL: I have one question for you,

sir, and that is in what manner does Safeway provide, other than

party platters and elements 1like that, a personal presence within

the Georgetown community generally surrounding the store?

MR. MUCKLE: Sure. First of all, probably the largest

involvement we have is through our club card for education program

which is an off-shut of our tapes for education program where we

donate through customer receipts money that's available to the

schools to purchase equipment of any kind that they need. Over

the last 10 years we've given up more than $11 million and that

goes to --

CHAIRPERSON SOCKWELL: To what extent does that money

go toward this particular local middle school?

MR. MUCKLE: Any school in the local community can

participate in that. I can tell you that every school that I'm

aware of in the immediate area should be participating in that

program. I know in the store we have a sign up and there's

probably about 15 or 20 schools in the immediate community that

are suggested to customers.

CHAIRPERSON SOCKWELL: When you state $11 million, are

you saying that $11 million goes to the District of Columbia

Public Schools or are you saying that's inclusive of 1local

Maryland and Virginia public schools?
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MR. MUCKLE: It's inclusive of all but for the

District of Columbia it's been about 2 million of those dollars.

CHAIRPERSON SOCKWELL: All right. So those are the

numbers that are important, not the 11. Of the 2 million that's

spread out among the broad range of primary and secondary schools

in the District of Columbia?

MR. MUCKLE: Public and private, yes. Secondary and

primary.

CHAIRPERSON SOCKWELL: Okay. So it includes public

and private schools.

MR. MUCKLE: Yes, it does.

CHAIRPERSON SOCKWELL: So that diminishes the actual

number that would probably go to any individual school to a fairly

small dollar number not being associated with the size of the

school. I mean, it has to be associated with the size of the

school, the population of the school, the needs of the school,

etc., etc.

Since it includes public and private, $2 million can

spread out to a very small number of dollars in a community.

Therefore, the presence that vyou have outlined is a very

impersonal presence. As well, it's a very minor presence. I'm

just trying to put this in perspective.

MR. MUCKLE: I understand what you're saying.

CHATRPERSON SOCKWELL: I appreciate what you'wve said,

though.
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MR. MUCKLE: Here's what I would say. Every school in

our instance has the -- the school collects their own funds so

each school has their own bank account, so to speak.

So whatever the school collects 1is based upon the

involvement of, frankly, the parents, the teachers, students, or

what have you. It's really, I think, a little more hands on than

you might be aware of but I do understand what you're saying in

general terms.

What I would also say is Mr. Woodfield is probably not

aware of this but in the last month or so I have gotten a call

from a gentlemen at the Gelluf Boys Club. I know his proposal is

basically to ask Safeway i1f we would assist him with, I believe,

their parking situation because they would 1like to restructure

their parking lot. Essentially I think his proposal is going to

ask us to donate money to his cause.

CHAIRPERSON SOCKWELL: Okay. That would be in the

future.

MR. MUCKLE: And so that is certainly right within the

neighborhood in question.

CHAIRPERSON SOCKWELL: But that's a request, not

something you have previously participated in at this point.

MR. MUCKLE: No, because he just brought it forth

within the last two months, I would say.

CHAIRPERSON  SOCKWELL: All right. Okay. I

understand.
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MS. BLACK: Can I just make one comment?

CHAIRPERSON SOCKWELL: Yes.

MS. BLACK: I don't want the Board to think that our

objection today has anything to do with the flea market, per se.

CHAIRPERSON SOCKWELL: We understand that.

MS. BLACK: Or Mr. Sussman, per se.

CHAIRPERSON SOCKWELL: We understand that.

MS. BLACK: It is not personal. It is strictly they

have a use for which they are not providing off-street parking and

our lot is being used. That's it. We really would be glad to see

them continue in the neighborhood if they could solve the parking

problem.

CHAIRPERSON SOCKWELL: I believe Mr. Moore articulated

that fairly well in his opening statement.

MEMBER RENSHAW: Mr. Chairman.

CHAIRPERSON SOCKWELL: Yes.

MEMBER RENSHAW: Just a question for perhaps Ms. Black

or Mr. Woodfield. I just wanted to make a statement and you can

say yes Or no, you agree or disagree with me. This

extracurricular parking on your lot is not an exclusive problem to

your Safeway, Mr. Woodfield. Am I right?

MR. WOODFIELD: I can only answer for the stores that

I have managed in D.C. which is Chevy Chase Circle and the

Georgetown store.

MEMBER RENSHAW: Oh, you managed the Chevy Chase
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Circle?

MR. WOODFIELD: Yes, I did.

MEMBER RENSHAW: And the Chevy Chase Circle Safeway

had a similar problem?

MR. WOODFIELD: Yeah, we had a similar problem. We

didn't have a flea market across the street, though. We had a

theater and a diner across the street that were similar.

MEMBER RENSHAW: I know that well. A question. When

you did this survey dated 6/4/00 did you take this survey to ANC-

2E, 3B, and the Civic Association to state in public at a public

meeting that you had done the survey, you were having a terrible

problem, and that you asked for the ANC's help in suggesting ways

in which parking could be -- the parking problem on your lot could

be relieved?

MR. WOODFIELD: No, we didn't.

MEMBER RENSHAW: Thank you.

MR. MUCKLE: Ms. Renshaw, if I may add to that.

Within the last month, I believe I would say the second week of

January, I did attempt to engage and was successful in engaging

Dr. Mark Ryan, I Dbelieve his name is, who 1is one of the ANC

commissioner in 3B.

I had a lengthy conversation, probably a half hour

actually, and I discussed the problem with him. He appeared to be

sensitive to what I was saying. He did say that unfortunately we

had missed the January 2nd meeting that you have documentation of
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supporting the flea market.

I believe he's new to his ANC post so I got the

impression he was not aware of the concern we were raising at that

time but he did appear sensitive.

CHAIRPERSON SOCKWELL: Just a question. This isn't to

Mr. Muckle. This is to the panel. To the best of your knowledge,

the businesses along Wisconsin Avenue in the blocks, let's say,

from W Street north to, let's say, Volta, are open or not open on

Sundays?

MR. MUCKLE: I assume when you say open, you mean --

CHATIRPERSON SOCKWELL: Open for business.

MR. MUCKLE: Oh, the businesses.

CHAIRPERSON SOCKWELL: And that would include the

office buildings which are north of you. What is it, Citibank?

MR. MUCKLE: Yeah. I'm aware from personal experience

as late as this Sunday and my wife also working the area at one

point earlier that to the north aside from the Holiday Inn there

is basically two office buildings, I would say, within a quarter

mile of the store.

Beyond that as you approach the fresh fields I think

there's some more retail that is likely to be open on Sunday, even

though I frankly didn't observe it. South of that, from what I'm

aware of, I think it's almost all open. I think Mark can probably

address that more intelligently than I.

MR. WOODFIELD: Most of the stores are probably open
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down that way. I've walked down the street a couple of times and

many of the stores are open.

CHAIRPERSON SOCKWELL: And there is one church along

Wisconsin Avenue. Is that correct?

MR. WOODFIELD: That's correct.

CHAIRPERSON SOCKWELL: And the hours of that church

for their services to the best of your knowledge?

MR. WOODFIELD: I don't recall.

CHAIRPERSON SOCKWELL: Do you believe that any of your

parking spaces might be utilized by members of the church?

MR. WOODFIELD: I've never observed that.

CHATRPERSON SOCKWELL: But if many of the businesses

are open and the church is having services, there may be impacts

upon your parking that include but are not exclusive to the users

of the flea market. I just want to cover again spaces and places

and peaks and valleys 1in your one-day survey of the use of

parking.

Of course, that was probably a very good day in June

but may not include as a matter of a range enough variety in

utilization pattern to give us a particularly even picture of the

use or overuse of the Safeway parking lot by supposedly members of

the flea market's customer group.

I just want to say that we have a single day and it

was probably a very good day to have a lot of people but it

doesn't mean that it's always the same level of incumbrance.
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MR. MOORE: Mr. Sockwell, two things. First of all,

that study was conducted in accord with the previous hearing that

the Board -- as you recall, the Board had set a hearing on the

application in January of 2000 and, at the request of the

applicant, that hearing was canceled.

Then there was going to be a hearing in June. I

believe it was June 6 of 2000. The survey that you have there was

made in preparation for the June hearing. That, of course, was

withdrawn as well. I think the Board has testimony of

the general manager of the store that he perceives this to be a

problem on his own personal knowledge being at the store every

Sunday for the last six months and this is a problem to Safeway.

I think the Board can evaluate that as it will but you have that

testimony here.

CHAIRPERSON SOCKWELL: I just want to say absent a

counting, I would hope that Mr. Woodfield spends most of his time

inside the store as opposed to out in the parking lot.

COMMISSIONER PARSONS: Mr. Chairman, a couple of
qguestions.

CHAIRPERSON SOCKWELL: Yes, please. Go ahead, Mr.
Parsons.

COMMISSIONER PARSONS: Have you done any --0 well, let
me start with this. Mr. Woodfield, I think you testified that

your lot is full on Saturdays as well.

MR. WOODFIELD: I testified that the lot is used very
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well on Saturdays and Sundays because it's a busy store and most

people do shop on Saturdays and Sundays.

COMMISSIONER PARSONS: Do you have any similar studies

for the parking lot by hour on Saturdays in June?

MR. WOODFIELD: No, I don't.

COMMISSIONER PARSONS: Don't you think that would be

helpful to us?

MR. WOODFIELD: It could be.

COMMISSIONER PARSONS: Presented with a single piece

of data here I can't weigh it against anything else. I'm having

difficulty with this data.

Now, you mentioned, I believe, that Blackhawk or some

other organization had steered 100 people or discouraged 100

people to park in your lot. I don't know whether that was last

Saturday or Sunday.

MR. WOODFIELD: That was two Sundays ago.

COMMISSIONER PARSONS: Two Sundays ago. The result of

that was positive?

MR. WOODFIELD: Well, it's not very positive when

you're steering people away. You're still out there policing the

lot. I don't see how that's really a positive thing.

COMMISSIONER PARSONS: Well, I meant that it freed up

spaces for your customers.

MR. WOODFIELD: Oh, yeah.

COMMISSIONER PARSONS: And the result was you only
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towed away two vehicles that day. Is that correct?

MR. WOODFIELD: Two vehicles that particular day.

COMMISSIONER PARSONS: And on other occasions prior to

Blackhawk you were towing away how many a day?

MR. WOODFIELD: We've towed as many as 12 on a Sunday.

COMMISSIONER PARSONS: I see. So let me ask Ms.

Black, or both of you, you mentioned a problem in Chevy Chase.

You must know of other problems. How does Safeway solve this in

other locations? Were you able to solve the problem in Chevy

Chase?

MEMBER RENSHAW: I can answer that question if Mr.

Woodfield can't.

COMMISSIONER PARSONS: What I'm after is the use of a

security organization, or person or monitor or whatever you call

them, unusual for the Safeway corporation?

MS. BLACK: I think I can speak to this. This kind of

issue comes to my attention when it happened. It's very much a

store-by-store situation where we are adjacent to uses that have

high demand for parking and it is inadequate for whatever reason

and we do face this.

We have the same set of problems in solving it that we

have here. There aren't too many good options. Either you have

to have a guard or a tow. You have to deal with your customers.

I mean, a lot of times the same customer is your customer and the

other uses' customer but not while they are shopping with you so
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you always have the same public relations issue. It's not an easy

thing to manage.

COMMISSIONER PARSONS: But it's not unusual. This is

not unique.

MS. BLACK: It is very case by case.

MEMBER RENSHAW: I might add, Mr. Parsons, that it was

rather successfully handled in the Chevy Chase store because, Mr.

Woodfield, I believe it was you who came before ANC-3G and you

talked about the problem.

The commissioners went across the street to the

restaurants where the patrons had parked in the Safeway lot. We

talked to the managers and the problem seem to lessen.

We have as much problem up there with your trailers

coming to load into the store taking up a number of parking

spaces. That's another problem indeed.

COMMISSIONER PARSONS: Can I continue, please?

CHAIRPERSON SOCKWELL: Yes, please.

MEMBER RENSHAW: It was just news from Chevy Chase,

Mr. Parsons.

COMMISSIONER PARSONS: Well, you know -- thank you.
It's not our job to testify. You say here that you're not in
opposition. You certainly don't want the public relations

nightmare of driving this flea market out of Georgetown.

You have offered us really no quantifiable data that

says if Mr. Sussman provides 10 parking spaces, 25 parking spaces,
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40 parking spaces, 80 parking spaces. What is it that you're

asking for? You say a level sufficient to reasonably prevent the

resulting adverse impact. You've got to help us with this. You

can't just guess at it here. 1Is Mr. Sussman's offer of 25 parking

spaces something that seems reasonable to you?

CHAIRPERSON SOCKWELL: May I piggyback onto this? I

think this might be helpful.

VICE CHAIRPERSON REID: Can he answer first?

COMMISSIONER PARSONS: I think I would rather have the

answer to my question.

CHAIRPERSON SOCKWELL: Okay. Go ahead. Then TI'll

piggyback onto the answer.

COMMISSIONER PARSONS: Please.

MS. BLACK: I think that we would 1live with their

compliance with the zoning regulations. Their commercial use

should be treated like any other retail use and they should supply

off-street parking to serve that use as provided in the zoning

regulations.

COMMISSIONER PARSONS: So you have no specific answer

then? That's all I want.

MS. BLACK: It's a calculation that can be done.

MR. MOORE: Let me try to address that, if I may, Mr.

Parsons. If the zoning regulations were carried forth and applied

here to this particular wuse, we Dbelieve that the =zoning

regulations will require a minimum of 64 parking spaces based on
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the amount of space that the Georgetown Flea Market leases from

the city. That's 22,800 square feet less 3,000 divided by 300.

Safeway is prepared if the Board will permit, as Mr.

Glasgow said in his initial statement, to work with the Georgetown

Flea Market to evaluate a program that would be useful to the

Georgetown Flea Market itself and to Safeway.

If you're problem now is we don't know, that is

correct. We don't know what is going to be an adequate level but

we are willing to work with the Georgetown Flea Market to

determine it.

CHATIRPERSON SOCKWELL: I'm going to get to what you

just said, Mr. Moore. First, I want to look at the fact that if

we took this high usage day of June 4 and we said that you're

showing at peak hours a use seven spaces available, plus another

seven handicapped available, then if Mr. Sussman provides 25

additional spaces on his site, then that could

equate --

Since he's stated that he believes that people don't

spend more than an hour at the flea market, it would mean that

those 25 spaces could turn over every hour, which could mean that

there would be another 25 spaces freed up on your lot, which would

mean over 30 spaces, 32 spaces potentially, at peak hour available

along with the seven handicapped spaces, which are probably used

to a much lower degree of intensity but are reserved for

handicapped persons, which would take some of the edge off of your
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problem. Then if along with that approximate parking

there were an additional number of spaces, whether it's 49 or

whatever it was, 29 or 39 or 49 or 15 or 10, that also equates to

more spaces. More spaces means less difficulty for Safeway

customers using the lot.

It would also, with Mr. Sussman's cooperation, with an

informative program to his customers, to the customers of his

vendors, might make the problem go away all together from the

standpoint of the effectiveness of Safeway's parking lot.

MR. MOORE: Mr. Sockwell, the number of parking spaces

is only half the equation. The other half of the equation is we

need to be comfortable that people will use them. There is a

provision in the zoning regulations that will allow an applicant

by special exception to locate parking spaces on a lot other than

the lot of the principal use. A part of that proof that an

applicant must make is that the space is reasonable and convenient

and people will use them.

As Ms. Black testified earlier, convenience is the

name of the game and it's just not about the number of parking

spaces. It's where they're located and what the managers of that

parking program will do to persuade reasonable people to use those

spaces. You could have 300 spaces available but the question is

will people use them.

CHAIRPERSON SOCKWELL: I think one of the issues that

has been brought forth here and deserves to be recognized is the
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fact that the users of the flea market are an embedded base of

customers. When you have an embedded base of customers, those

customer may tend to go to greater lengths to get to their desired

point than, say, someone who says, "Well, maybe I'll go down to

Georgetown for the day. Oh, vyeah, I'm not going to park there

because at that flea market there is no way to park." Something
like that. But you're talking about people who have been coming
to the flea market for many, many years. People that the vendors

have developed personal relationships with which has Dbeen

testified to by virtually every vendor and several citizens. On

that Dbasis it cannot be guaranteed but it can certainly be

surmised that a number of people wanting to use the flea market

would be willing to go to a bit more trouble to park just to be

able to get there.

MR. MOORE: That may be but we've seen no proffer of

that.

CHAIRPERSON SOCKWELL: And there may be an issue with

regard to your calculation of the number of parking spaces based

on a gross square footage number because a lot of the space taken

up by the flea market vehicles, those cars and trucks that are

parked on the lot by the vendors, those spaces could effectively

be removed from the calculation under certain circumstances.

MR. MOORE: Again, it's not the number, Mr. Sockwell.

It's the total program. It's the number combined with the

reasonable persons estimation or assessment of whether people will
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use them or not.

CHAIRPERSON SOCKWELL: You were using a square footage

number in assigning a parking lot number and I'm sure it was

rhetorical.

MR. MOORE: It wasn't a dagger to the heart. It was a
prick to the finger. I Jjust wused it for 1lust illustration
purposes. When people were saying 25 spaces and is that enough,

well, if you follow the zoning regulations, it's 64. I don't know

what's enough. I don't know what's enough.

What will be enough, if the Board will permit, is what

if Mr. Glasgow and his client and me and my clients can come

together to figure out something that would make both of these

uses work on Sundays. We don't have that at this juncture. That

is what we would ask the Board for.

CHAIRPERSON SOCKWELL: And I realize there are two

things that Safeway wants to do. One is to free up the parking,

and, two is not to reduce the in-store gross.

MR. MOORE: And not to irritate its customers.

CHAIRPERSON SOCKWELL: The in-store gross will be

affected directly by the irritation level of the customers.

Okay. Are there anymore questions period? Cross by

the applicant?

How many questions do you think you might have?

MR. GLASGOW: Just a couple. I'm not a big cross-
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examiner.

CHAIRPERSON SOCKWELL: Okay.

MR. GLASGOW: With respect to the statement that you

had two people towed two Sundays ago and turned away 100 people,

that was two Sundays ago you testified as to that?

MR. WOODFIELD: Yes.

MR. GLASGOW: Did you turn away anyone last Sunday?

Did you have anybody towed this past Sunday?

MR. WOODFIELD: This past Sunday, as far as I know,

no.

MR. GLASGOW: No one was towed this past Sunday. Did

you turn anybody away from your lot?

MR. WOODFIELD: Oh, yeah.

MR. GLASGOW: Okay. But you don't know the number

there?

MR. WOODFIELD: No.

MR. GLASGOW: All right. This past Sunday you're

aware that the Georgetown Flea Market was open?

MR. WOODFIELD: Yes.

MR. GLASGOW: All right. And there was nobody towed?

MR. WOODFIELD: Right.

MR. GLASGOW: All right. Were you aware that two

weeks ago the Georgetown Flea Market when you had people towed and

turned away 100 people it was closed due to weather? Were you

aware of that?
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MR. WOODFIELD: I may have been wrong on the date. I

can only remember the day that I was there on Sunday. It may have

been three weeks ago. I know it was before I went on vacation.

MR. GLASGOW: I don't have any further questions.

MR. MOORE: That concludes our presentations, Mr.

Chairman.

CHAIRPERSON SOCKWELL: All right. Any follow-up on

Mr. Glasgow? All right. Then on that basis, closing arguments.

VICE CHAIRPERSON REID: No, no. We've got parties in

opposition.

CHAIRPERSON SOCKWELL: Oh, I'm sorry. That's right.

I'm sorry. I forgot Mr. Mlotek.

VICE CHAIRPERSON REID: I'm sorry. Persons in
opposition.

CHAIRPERSON SOCKWELL: I'm sorry. Persons in
opposition. How many persons do we have in opposition who would

like to testify? I know we have Mr. Mlotek and another gentleman.

Have you submitted your witness cards, sir? Okay.

Will you both please come forward. Anyone else planning to

testify in opposition, you may come forward at this time and take

a seat.

All right. Mr. Mlotek, I assume that you would want

to start.

MR. MLOTEK: No. Not at all. I would like to defer
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to Mr. Eastridge. Before my clock starts running, though, I would

like to say there are two procedural issues that I wanted to raise

apart from testimony. One issue just to flag them.

The first issue is to request larger amount of time to

speak beyond the three minutes in view --

CHAIRPERSON SOCKWELL: How much time do you need?

MR. MLOTEK: I think 10 minutes would be appropriate

considering the amount of minutes that were expended extolling the

flea market's virtues by people, I should point out very
pointedly, do not immediately 1live there. I immediately live
there.

CHAIRPERSON SOCKWELL: All right. You're saying that

the issues that you would bring forth are 10-minutes worth of

solid issues?

MR. MLOTEK: Yes. At the very least. Bearing in mind

also, Mr. Sockwell, that by having been denied party status, I was

denied the right to cross-examine and many of these issues that --

CHAIRPERSON SOCKWELL: That has no bearing on the time

that you get.

VICE CHAIRPERSON REID: Excuse me, Mr. Chair. If, in

fact, you are going to grant 10 minutes then as part of

examination, I would request then that we take a 10-minute break.

CHAIRPERSON SOCKWELL: How much --

VICE CHAIRPERSON REID: Or lunch.

CHAIRPERSON SOCKWELL: How much time does Mr.
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Eastridge plan to -- wish to spend?

MR. EASTRIDGE: I think three minutes be sufficient to

state what I have to say.

CHATRPERSON SOCKWELL: What I'm going to do at this

time, it's 1:25 and it's suggested that we take a break. We will

make that break 15 minutes.

VICE CHAIRPERSON REID: No, no. We might as well --

CHAIRPERSON SOCKWELL: Till 2:00°7 I'll make it one

half hour till 1:50 -- 1:55.

VICE CHAIRPERSON REID: And then we'll finish up.

CHATIRPERSON SOCKWELL: That gives everyone time to

take breaks and whatnot. It's 1:25 and then we'll have cross and

etc., so we'll complete this at 1:55.

(Whereupon, at 1:30 p.m. off the record until 2:10
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2:10 p.m.
CHAIRPERSON SOCKWELL: We will now return to the
hearing.
Mr. Eastridge, if vyou would 1like to go first.

Identify yourself and your address.

MR. EASTRIDGE: My name is B. H. Eastridge, Jr., 1722

34th Street, N.W., D.C. I come here today because it looks like

this will be the last chance I'll get to do this.

CHAIRPERSON SOCKWELL: Let me interrupt

moment, Mr. Eastridge. I apologized to Mr. Mlotek.

you for one

You did have

two procedural issues, I believe. We dealt with one of them which

was your time frame for speaking which 10 minutes

requested. I think you have another one.
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MR. MLOTEK: Yes. I wanted to make sure that for the

record -- in order to preserve the record for a possible appeal, I

wanted to make sure that it was understood that earlier when I was

denied party status I had, in fact, objected to it. I just want

the record -- I don't want it later to be said that an objection

wasn't raised.

In other words, I Dbelieve while I respect and, of

course, comply with this order that I not be granted party status.

I believe it was in error and it is an appealable error. I just
wanted to make a note of that. In my testimony I will show you
why .

Now, if you wish, what you could do if you are so

disposed, you could take what I'm saying now as a request for

reconsideration of your denial.

CHAIRPERSON SOCKWELL: I don't think so.

MR. MLOTEK: Okay. Because at least now it's 1is
remedial. I just want to point out all the people I would want to
cross-examine except one are still in the room. At least I've

raised it in the manner in which the Board could, if it wanted to.

It wasn't too late that I raised it, in other words. So those

are the two things. Ten minutes to speak and preserving the

objection about the denial of party status.

CHAIRPERSON SOCKWELL: That's fine. Thank you.

Mr. Eastridge, please continue.

MR. EASTRIDGE: As I said, I live at 1722 34th Street
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N.W., D.C. The reason I come here is because this morning I've

heard nothing except the praises of the businesses there. I've

heard nothing about the fact that this is a zoned residential area

having in it a private commercial enterprise on public school

property.

Now, if you saw that in a headline of the newspaper,

what would you think about it? That's the impression that most

people have. Look at the situation of the D.C. schools now. It's

awful and this won't get any Dbetter wuntil you start doing

something about it.

I have a two-and-a-half-year-old grandson. My daughter

was born and raised here and so was my grandson. He can't go down

to enjoy that park at Hardy School on Sundays, which is really the

only day we can take him down there, because this business 1is

there.

The situation is such now I would like quiet enjoyment

of my property and my home. I can't leave and get out on a Sunday

morning to go to church because when I come back I know I'll have

no place to park. I have arthritis and I can't walk very far at
all.

They talk about parking spaces. One 1is up on
Whitehaven Parkway. There's only about 12 or 13 spaces up there.

The thing about it is they are trying to ignore this fact that

basically this flies in the face of reason that you have a private

commercial enterprise on public school property in an area that is
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zoned commercial and I oppose it. I think it reflects back --

CHAIRPERSON SOCKWELL: For the record, I think you

meant residential when you said that.

MR. EASTRIDGE: Residential. Right. I'm just getting

over the flu now. To me it's a terrible thing to have. And to
deny my grandson and the other -- D.C. 1is going through a
renaissance. We're getting more young people in there all the

time. They need that space.

If you would take this situation and elaborate on it,

you would have every school in D.C. having a commercial business

on it. That is not right. It's not fitting and it's not proper

and it does not reflect well on the government as such as we know

it here now. I do not believe that it should be approved. I

think it should be rejected out of hand. The fact that

people in here are voting their own personal interest should have

been mitigated by the fact that there is an alternative. Several

alternatives. He's already been offered another space. People

are coming in there with cars and there is no place to park except

on the Safeway lot.

I've been over there and saw it when I went down to

shop at that store. They have them lined up sometimes trying to

get in there and these men are standing there telling them they

can't park here if you're going over there to the flea market.

CHATRPERSON SOCKWELL: Mr. Eastridge, if you can wrap

up. You've exceeded your time.
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MR. EASTRIDGE: I apologize.

CHAIRPERSON SOCKWELL: That's all right. I
understand.

MR. EASTRIDGE: I oppose it on the basis that I do not
believe it is legal. I don't believe it's just. I think it

reflects terribly on the school board here to even agree to this.

A school should be for the kids that are in there, not for part

business and part public affairs. It shouldn't be that way,

especially in a residential community which is zoned residential.

CHAIRPERSON SOCKWELL: Okay. I understand. Thank you

very much.

We'll withhold any questions until Mr. Mlotek has made

his statement.

MR. MLOTEK: All right. I see the time. Thank you

very much.

CHAIRPERSON SOCKWELL: He has 10 minutes.

MR. MLOTEK: Thank you very much. May it please this

honorable Board, I am for the record Ronald Mlotek. I reside at

1723 34th Street, N.W. I have resided there and owned that house

since 1985.

I'm going to divide my presentation into two parts.

One having to do with the central legal issue that is involved in

this case, which I think is an insurmountable barrier to any sort

of granting or favorable result here.

Secondly, on the land-use impact upon me. Frankly, I
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would prefer to do it the other way around and to begin by telling

you that I think the strongest reason you should not grant this

variance, which requires, of course, a very high standard of

proof, that the strongest reason you should not grant it is

because of the impact it would have on someone like Mr. Eastridge

and his family, my family, the other families that I wanted to

talk about here, but since I didn't have written authorization

could not.

Mr. Eastridge, in fact, was one of those people and I'm glad he

could come in the end.

CHAIRPERSON SOCKWELL: I think he pronounces it

Eastridge.

MR. MLOTEK: Eastridge. I'm sorry. However, I

believe that the most insurmountable and most significant issue

that is posed in this case is the legal issue.

I note the absence of corporation counsel so that he

or she is not here to -- is there a representative of corporation

counsel? I'm sorry. I was looking for Mary Sansome. I'm glad

corp. counsel is here.

CHAIRPERSON SOCKWELL: Fortunately we have numerous

lawyers.

MR. MLOTEK: That's good. The more lawyers the

better. That's always my motto.

The insurmountable legal obstacle that the applicant

here cannot overcome was simply glided over when you heard my
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esteemed colleague, Mr. Sher, go through and tick off for you the

various requirements for a use variance, which are high, and then

proceed to show how they could all be fulfilled in this case.

He very significantly omitted the central most

requirement in that provision of the regulation of the =zoning

regs. Let me just quickly read it, not the whole thing.

It says a zoning variance can be given where a reason

of certain things having certain unique aspects or conditions of

the lot at the time of original adoption of the regulations, or by

reason of exceptional topographical conditions, or other

extraordinary or exceptional situation or condition of a specific

piece of property where in such cases the strict application of

any regulation of the D.C. zoning law would result in peculiar and

exceptional practical difficulty to or exceptional and undue

hardship wupon -- here 1is the key word -- the owner of the

property. The owner of the property.

Now, no matter how many people come 1in and sign

petitions telling you that they love the Georgetown Flea Market,

and how many members of counsel come and write letters to you to

tell you that, and how many vendors who earn some sort of living

from the Georgetown Flea Market come to tell you the same thing,

no matter how many people come and praise the honesty and

integrity of Mr. Sussman, which incidentally I challenge, as

you'll see in my later remarks, no matter how many of those people

you hear and how many of those expressions you hear, this is one
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factual and legal matter you cannot overcome. Mr. Sussman does

not own the property. I don't think anybody challenges that.

Now, how is corporation counsel, my esteemed colleague

there, going to write an order granting the most exceptional

variance that there is in the books in D.C., a use variance, a

variance which says even though the zoning law says you can't do a

commercial activity in a residential area because you meet these

standards, exceptional hardship and public good, we are going to

grant it.

How 1is corporation counsel going to write an order

which says that the owner has exceptional hardship when the owner

hasn't even been here except very briefly in the form of the lady

who is the acting director of real estate who made no testimony at

all on that issue.

There's nothing. Not one scintilla. Not one iota in

the record. Plenty of stuff in the record about the hardship to

the vendors but the zoning regulations doesn't say anything about

hardship to vendors, hardship to lessees, hardship to business

operators. It says hardship to the owner.

Now, why does it say that? It's very simple. Because

the zoning regulations intended that use variances be

extraordinarily difficult to get. Really the only time you get

one is when you as a property owner, the person who owns the

property, are going to be absolutely out of luck, up the stream

without a paddle if this body does not cut them a little slack and
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will not be able to use the property. Why is that so
extraordinary? Because property is extraordinary. It's unique.
What is unique about it? You can't move it. You can move your

business. You can't move your property.

So where for whatever exceptional reasons, the way

that the development of the surrounding area occurred, the

exceptional layout or topography as it's mentioned here of the

property, regulatory changes, whatever, something happened and the

poor property owner who has owned this maybe for three or four

generations, all of a sudden he can't use it for what he wants to

use it for anymore. There is where the use variance comes in.

Had I been granted party status, I would have raised

this at the outset as a motion to dismiss. You cannot no matter

how you would like to strain and pull it, you can't get over that.

You cannot look at the hardship to a lessee when the regulation

says the owner of the property. That's the legal part of my

argument. Let me move to the substantive part of it, the land use

substantive policy.

What we have happening here basically is a decision or

an argument that because a majority of people, the majority of

people in Georgetown, the majority of people in northwest, Ward 2,

Ward 3, whatever you want to define as your boundary, derive some

enjoyment or benefit and are madly in love with this Sunday

activity, that that justifies a great departure, an exceptional

departure, use variance from the zoning law, notwithstanding that
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certain individual property owners who live nearby are going to be

very prejudiced.

I submit to you, ladies and gentlemen, that is not the

way the zoning law is supposed to work. The zoning law 1is

supposed to work something 1like the American Constitution, the

Bill of Rights, which are intended to protect the interest of

minorities.

The majority of people think you should have prayer in

the school but that doesn't mean you can have it. If the majority

of people believe that you're not allowed to burn the American

flag, that doesn't mean you can prohibit that.

In my case, and the case of Mr. Eastridge that you

heard, this activity brings thousands. You heard the number of

100 but that was at one time perhaps and I challenge that greatly.

If I had had cross-examination, the ability to cross-examine, I

would have gotten at that.

Even if you accept 100 or 150 over a period of eight

hours of operation, how many does that work out to, a thousand?

And their cars coming down our street, 34th Street, and parking

and taking up the space so that when I go to the Safeway, as I

told the Safeway people, to do my shopping on Sunday, I can't find

a parking space in the Safeway because of the parking from the

flea market. Then when I leave the Safeway to bring everything

home, I can't find a parking space at my house.

A very major 1issue has been raised here about the
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character of the applicant, Mr. Sussman. I would not have raised

this but it has been raised. He has raised it.

He has had his wvendors come here and praise his

honesty and integrity and, therefore, he has been put in issue and

I deserve an opportunity to respond. If I had had the opportunity

to cross-examination, I would have done it there.

Mr. Sussman has, in fact, engaged in a pattern, a

consistent and abhorrent pattern, of intimidation, and harassment

of myself in connection with my opposition to this matter. Just

several months ago in this very room when this Board was convened

to hear a embassy chancery rezoning case in which I was involved

in my professional capacity, Mr. Sussman appeared here.

He had no relationship at all to that case. He went

around the room passing out leaflets denigrating me and

denigrating my character and attempting to tell whomever he could

what a hypocrite I was because, on the one hand, I had no qualms

at all about arguing how an embassy should be allowed to locate

somewhere but I was against the flea market. He has accosted me

late at night when I have gone to speak to an ANC Commission, the

Sheridan-Kalorama Citizen's Association.

Well, the point is you may think this is not relevant

but it is relevant because the Board has allowed testimony about

his honesty. I would argue once the Board has allowed to take in

testimony about the honesty of an applicant and not objected to

its relevance, it has to allow information contrary-wise.
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The standards for a use variance are not met here. They are high

and they are not met.

CHAIRPERSON SOCKWELL: You can continue for 17

seconds. Just continue.

VICE CHAIRPERSON REID: Just wrap it.

CHAIRPERSON SOCKWELL: Please just continue to wrap.

MR. MLOTEK: I was just going to say the standards are

very high and they are not met even if you got through this issue

of property owner. Mr. Sussman undoubtedly will have hardship if

he had to move but is it exceptional? Is it undue? Businesses

move all the time.

What about the impact -- how is the public good -- I

mean, I was astounded to hear the Office of Planning who is

supposed to be the protector of residential neighborhoods simply

ignore the impact on residential property owners such as myself

but I'm here to tell you that there is such negative impact and

that negative impact is real. It's undoubted. You can take

judicial notice every member of the Board has been to the

Georgetown Flea Market, I am sure.

COMMISSIONER PARSONS: I have not.

MR. MLOTEK: Well --

COMMISSIONER PARSONS: I have not.

MR. MLOTEK: All right. You have driven by it.

COMMISSIONER PARSONS: I have not.

CHAIRPERSON SOCKWELL: Well, actually he actually has
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driven by it.

COMMISSIONER PARSONS: I have not.

CHAIRPERSON SOCKWELL: Maybe when it wasn't in

operation.

MR. MLOTEK: I would also just note that the entire

characterization -- I need to put this in issue and I would have

cross-examined Mr. Sussman had I been allowed to. That's why it

was important that I be allowed to cross-examination and why I was

prejudiced for not being so. Mr. Sussman says that what he sells

are collectibles, higher wvalue, higher quality antiques.

COMMISSIONER PARSONS: Mr. Chairman, we are over time.

CHAIRPERSON SOCKWELL: It may not be relevant what is

being sold there in terms of wvalue because that would be a

subjective judgment on your part having determined what you think

value is and how you assess value. We've had one supporter sell

his junk there and one man's Jjunk 1s another man's treasure.

Let's very quickly wrap.

MR. MLOTEK: I can wrap simply to say that the

standards, they are high standards and they aren't met here

because there 1is not undue hardship. There is not exceptional
hardship. There is not on balance any public good. In fact,
there is public detriment. In addition, there is no harm at all

to the property owner who did not even appear here to testify

about hardship.

CHAIRPERSON SOCKWELL: Okay. Thank you.
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Board members, do we have questions of either of these

two witnesses, Mr. Eastridge or Mr. Mlotek?

COMMISSIONER PARSONS: Mr. Eastridge, I have a map in

front of me that indicates you have a garage in the rear of your

property serviced by an alley. Is that correct?

MR. EASTRIDGE: That's correct.

COMMISSIONER PARSONS: Do you park in that?

MR. EASTRIDGE: In the garage?

COMMISSIONER PARSONS: Yes.

MR. EASTRIDGE: Yes, when I can get in there when the

alley isn't filled with parked cars.

COMMISSIONER PARSONS: So your point is that when

returning from church you can't get into your alley?

MR. EASTRIDGE: I can't get a parking space because I

have arthritis and I'm very limited how far I can walk. When you

have to go to church and then you know when you get back you won't

find a parking space, I have to stay at home rather than going out

there for religious reasons.

COMMISSIONER PARSONS: All right.

VICE CHAIRPERSON REID: My question is to Mr. Mlotek.

Certainly vyou've been before this board many times, as most

people know, and, therefore, you are very much apprised and aware

of the procedures.

Now, what I find rather puzzling in this particular

situation is given your strong opposition to this particular case,
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why is it that we don't have more people? Typically when a case

is highly contested we have rooms overflowing or we get tons of

letters. That's what I find a little puzzling is you have very

strong opposition but where is everybody else? You know how these

things go.

MR. MLOTEK: It's -- sorry.

VICE CHAIRPERSON REID: Go ahead.

MR. MLOTEK: It's a very valid question but it raises

the need for me to remember to state that I'm here purely in my

personal capacity because vyou referred to my many previous

appearances which, of course, were in the capacity of a
representative of the U.S. Government. I think it's appropriate
and proper for me to note I am on annual leave. I'm not here

representing the Government.

Ms. Cross-Reid, the answer is very simple, perhaps too

simple. First of all, I could not believe that the applicant

would get as far as he apparently has in a case that involved a

use variance.

Now, if we were here on a special exception where it

would be much, much more important to bring in those masses of

people, and in many of those cases that you're talking about,

those were not use wvariance cases. They are not use variance

cases. I made a misassessment.

VICE CHAIRPERSON REID: That's true that we do use

cases as well as area cases. We have the Office of Planning and
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we have the Citizens Association, the ANCs, and the people who

would typically be the ones to highly oppose, in support of, and

then you and Mr. Eastridge.

MR. EASTRIDGE: May I answer that part, please?

VICE CHAIRPERSON REID: And, of course, the Safeway

but, you know, that's kind of --

MR. MLOTEK: In partial answer to your question,

another person 1in opposition has just appeared who quickly

rearranged her schedule to be here. Let me just say this. I

confess to you that I have not been the most efficacious lawyer in

my own case. You know the old saying is that a lawyer who

represents himself has a fool for a client and an idiot for a

lawyer.

I think it's true. I think I'll gladly admit to it

here. I also averred in my letter requesting party status -- I

averred to the fact that in the way of the world my family, my

wife, in fact, was stricken with a sudden and serious illness in

December.

I was married on December 2. Several days later we

got the notification in the mail of this proceeding and I was

preparing to do whatever I needed to do to fill this room with

people. A week after that my new wife was diagnosed with breast

cancer and I have been dealing with that. That's a partial answer

to your question as well.

VICE CHAIRPERSON REID: Let me just say this. Let me
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just say for the record we are awfully sorry to hear about that

with your wife. That's the most important situation. I do truly

mean that. But didn't those people see the signs? The orange

post cards? Were they not notified? You did not have to speak to

them because 20 people got notices. Plus you had signs. The

property was posted and if they wanted to come, they would be

here.

MR. MLOTEK: Mr. Eastridge wants to say something in

response but I do as well. Can I defer to him?

VICE CHAIRPERSON REID: Sure.

MR. EASTRIDGE: In the previous case before here, we

went around to the people 1like myself who own houses on that

street, the property owners. We had seven people come with us to

the ANC meeting. When we requested to go on there to give

opposition testimony to what the ANC had decided to do, we were

gaveled down.

When we came here at the next meeting of the case here

before the ANC we had five people here, five property owners

besides myself and Mr. Mlotek. They went through this and they

went home and then they heard the verdict on it. Now, this is not

only deflated any opinion that they would have about their

thoughts and their senses and liabilities and rights.

VICE CHAIRPERSON REID: What verdict?

MR. EASTRIDGE: Because they came here to tell you

their 1life and enjoyment of their property is being infringed upon
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by the business activities of this organization.

VICE CHAIRPERSON REID: No, no. Excuse me. You said

they heard verdict on it. There has not been a decision made in

this case.

MR. EASTRIDGE: They heard the decision on it and they

thought there's no use. The decision was, the first one, I
believe, in favor of the plaintiff. Then they came down on the
appeal and they had already lost heart in it. They said it's

already set up. There's nothing we can say that will change it.

VICE CHAIRPERSON REID: But this is the hearing today.

MR. EASTRIDGE: It's just the same. I contacted them

later on. Mrs. Campbell, she couldn't do it. She said she didn't

want to waste the time. Mrs. Thrasher, she said she doesn't want

to waste the time. The lady that lives up the street, Mrs. Gouda,

she is since deceased.

SECRETARY PRUITT: Excuse me, Mr. Eastridge. Are you

talking about a decision that came from the ANC?

MR. EASTRIDGE: No, the one that was here. I was just

putting out that the ANC gave out a majority opinion for this in

favor of it. We tried to contest their decision.

SECRETARY PRUITT: At a hearing here?

MR. EASTRIDGE: I came here and I asked to question

the then Chairman Johna McFarlane about why she gaveled us down

and she would not allow us --

MR. MLOTEK: With all due respect, I think Mr.
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Eastridge is confusing the proceeding before the Advisory

Neighborhood Commission with previous proceedings here.

Just in his defense, there have been a 1lot of

proceedings. We went through an entire ANC proceeding six or

seven years ago that hasn't even been alluded here where Mr.

Sussman agreed to certain things which he did not live up to.

VICE CHAIRPERSON REID: It all culminates to today.

MR. MLOTEK: I know but that's what Mr. Eastridge is

saying in trying to answer your question as to why there weren't

more people here in opposition. They were just worn down. Put I

also have something to say about it.

CHAIRPERSON SOCKWELL: Just to clarify with Mr.

Eastridge, this Board has not previously dealt with this case in

terms of having hearings and having a decision. Any decisions

that you are aware of --

VICE CHAIRPERSON REID: We did have --

CHAIRPERSON SOCKWELL: We dealt with it but we didn't

make a decision on it. We haven't made any decisions on this

case.

MR. EASTRIDGE: There were three hearings on it and we

were down here and each time we came down here there was a smaller

crowd.

CHAIRPERSON SOCKWELL: That I can understand what

you're saying, that people tend not to want to come three or four

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

168

times if they don't get resolution.

MR. EASTRIDGE: It's simply an exercise in futility

when they do. That's the impression they get.

VICE CHAIRPERSON REID: But they send letters. In

some cases we have petitions and all that.

MR. MLOTEK: Can I try to cut through some of this? I

believe you're right and I cannot dispute what you're saying. I

think your question, with all due respect, Ms. Cross-Reid, is

based on a misconception of the 1legal requirements in this

proceeding, unlike some other ©proceedings where community

sentiment might be important, and there is overwhelming community

sentiment here except for some people like myself who claim they

are more directly affected.

This isn't supposed to be a popular election. It's

not supposed to be a public opinion or some sort of electoral

process. To give you an example, if you ask the entire District

of Columbia electorate where Red Skin Stadium should have been

built if it hadn't been built out there, if it should be built in

Georgetown irradiating the entire residential community, at the

popular ballot box it might well have won to put it in Georgetown,

if not stick it to Georgetown.

But that's not the way land use planning law, and

particularly use variances, are supposed to work. Your gquestion
goes to the issue of public good. Remember, as the applicant
himself said, there are three tests here. Three factors or
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requirements that have to be fulfilled, that it not be against the

public good.

I grant you, Ms. Cross-Reid, that you could infer that

since the room is not full of people who oppose this -- and bear

in mind the people who are in the room makes it look like there

are more people here -- there's not one single resident of 34th

Street in this room. There's not one single -- pardon?

MR. EASTRIDGE: Except opposition.

MR. MLOTEK: Except the opposition. There's not one

single resident of 36th Street, which is the street on the -- 35th

Street. I'm sorry. There's not one resident in the radius of two

or three or four or five hundred feet of the Georgetown Flea

Market who has come here to support it. Please bear that in mind.

The one ones who are here opposing it -- the only ones

who live close are here opposing it. Let's try to get the numbers

aside. It doesn't matter because even if I would grant you that

they are not there and there is support for this thing, and there

is even great support, overwhelming support, use whatever

adjective you would like, it only gets you over the first hurdle.

It only gets you over the first hurdle.

You still cannot get over the hurdle of exceptional

and undue hardship. Exceptional hardship. Exceptional hardship

to the property owner. Mr. Sussman is not the property owner.

Even if he were, he could not show exceptional hardship.
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VICE CHAIRPERSON REID: Mr. Mlotek, my question did

not give you an opportunity to reiterate your position as far as

the test was concerned.

MR. MLOTEK: Sorry.

VICE CHAIRPERSON REID: Thank you. That's all I have.

CHAIRPERSON SOCKWELL: Mr. Eastridge, by the map that

was referred to by Mr. Parsons, your property is on the west side

of 34th Street.

MR. EASTRIDGE: Correct. The third house on the left

as you come south on 34th Street.

CHATIRPERSON SOCKWELL: And you spoke to not being able

to get into your alley.

MR. EASTRIDGE: I can't park on the street or in the

alley.

CHAIRPERSON SOCKWELL: Well, vyes. I thought vyou

alluded to not Dbeing able to get into your alley in your

testimony.

MR. EASTRIDGE: Because when the people come in there,

they will park wherever they can get a space enough to leave their

car. They'll go out, come back. When they bring something back

if they are dissatisfied with it or something like that, wrapping

or anything like that, they take it off and they leave it in the

streets.

Some people don't know how to drive a car. They will

drive up on the curb in the tree box. It almost comes to fist
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fights waiting to get in to a parking space. They will be blowing

horns and glaring and shouting at each other trying to get in

there. We're trying to enjoy our home and it is not fitting and

proper that we should have to put up with this. Talk about

the people who are for it, everyone of them has a private reason

for this to their benefit. We don't benefit from this. They talk

about D.C. benefitting from this. How is D.C. benefitting by it?

CHAIRPERSON SOCKWELL: Well, I think the question that

I asked was about the alley and that was really the response that

you gave me. I think that clarified why you had trouble getting

into your alley. I think that was the extent of it.

MR. EASTRIDGE: If you notice the map, you'll see that

there is a concrete path there that was built for three or four

cars owned by a local real estate group. Those slots are usually
filled with their own cars, even on Sundays. That space projects
out into the public alley. Then you have people coming in there

and parking wherever they can helter-skelter, left side, right

side.

It blocks the garage. I can't get into it. I have to

make a very sharp turn to get into my garage because the houses

were built 1in 1924 for smaller cards, narrower cars. It's

difficult to get in there unless you line it up as close to a

right angle as you can get.

CHAIRPERSON SOCKWELL: So you are basically testifying

in answer to my question that the people using the flea market on
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Sunday are parking in the alley and making it very difficult.

MR. EASTRIDGE: Wherever they can find a place.

CHAIRPERSON SOCKWELL: Aside from Sunday you have no

problem with any access to your property?

MR. EASTRIDGE: It's always crowded there but

generally I can get a place to park within walking distance. As I

said, I have an arthritic right knee that prevents me from walking

far.

CHAIRPERSON SOCKWELL: Okay.

MR. EASTRIDGE: The thing that gets me, Mr. Sockwell,

is the fact that it keeps coming back to the point and they are

pounding the point, "This is the perfect place for us." They have

three alternatives that they know of.

It's not the best use for that property. As I said

before, it's a horrible thing to have a public school property

used for a private commercial Dbusiness 1in an area zoned

residential.

CHAIRPERSON SOCKWELL: You bring up my second question

now. You stated in your testimony that on Sunday your child --

MR. EASTRIDGE: My two-and-a-half-year-old grandson.

CHAIRPERSON SOCKWELL: Grandson.

MR. EASTRIDGE: We cannot go down there and use that

lot.

CHAIRPERSON SOCKWELL: Let me stop you right there.

The lot that you mean is the school property?
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MR. EASTRIDGE: Hardy School.

CHAIRPERSON SOCKWELL: Let me explain. I assume that

in order for Mr. Sussman to operate his facility he has to have

some type of 1liability insurance for that wuse. I would also

assume that it is, therefore, private property and for your child

to be on that property unauthorized would be trespassing by any

stretch of the imagination and, therefore --

MR. EASTRIDGE: It's public property.

CHAIRPERSON SOCKWELL: It's public school property but

a parking lot is not the same as a playground. If the parking lot

is not intended to be used as a playground, it probably would not

function properly to be misused.

MR. MLOTEK: I think the policy, Mr. Sockwell, of the

-- the stated policy of the D.C. Public Schools is that

neighborhood schools can be used as a neighborhood amenity.

CHAIRPERSON SOCKWELL: Right.

MR. MLOTEK: That's one of the justifications for

allowing them in a residential area. I mean, all of us have had

personal experience.

CHAIRPERSON SOCKWELL: Those designated areas don't

include anyone being able to go into the school building when it's

locked or --

MR. MLOTEK: Not the building. That's not what he

means.

CHAIRPERSON SOCKWELL: -- or use portions of the
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property that are not designated as such areas. I think --

MR. MLOTEK: There's a --

CHAIRPERSON SOCKWELL: You and I both know that people

don't play in parking 1lots, or shouldn't. Shouldn't. They

shouldn't be playing in the Safeway 1lot. They shouldn't be

playing in the school lot.

MR. MLOTEK: When the parking lot is empty on Sunday

or Saturday we've all done that.

CHAIRPERSON SOCKWELL: I've made my statement.

MR. EASTRIDGE: One moment, please.

CHATIRPERSON SOCKWELL: You can't prove to me that a

public school parking lot should be used that way.

MEMBER RENSHAW: But you can't use --

MR. EASTRIDGE: This is divided into two sections.

One is an athletic field and the other is the parking lot.

CHAIRPERSON SOCKWELL: Athletic field is fine as long

as it's open to the public and available.

MR. MLOTEK: It's not open because of the flea market.

It is locked. It is padlocked. You can't get into it.

CHAIRPERSON SOCKWELL: I don't know.

MR. MLOTEK: The reason they won't do it is because

they don't want the flea market to overflow in there.

Realistically who could take a soccer team --

CHAIRPERSON SOCKWELL: They have control over what

flows and what doesn't flow. They have a lease.
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MR. MLOTEK: The purpose of the school was to be (a)

an educational institution, and (b) a community amenity and it's

no longer that, the (b) part.

CHAIRPERSON SOCKWELL: That's your personal judgement

based upon the specific wuse. If there was nobody using the

parking lot at all and it was chained, you wouldn't have that

argument I don't believe.

MR. MLOTEK: But it would not be chained.

CHAIRPERSON SOCKWELL: But you don't know that.

You're making a statement that you don't know.

MR. MLOTEK: The principal of the school --

CHAIRPERSON SOCKWELL: I don't want to hear that, Mr.

Mlotek. 1It's just like you talking about something that you have

no control over and no administrative responsibility for.

MR. MLOTEK: I have been told this.

CHAIRPERSON SOCKWELL: I don't care what you've been

told. 1It's hearsay.

VICE CHAIRPERSON REID: We have another witness,

please.

CHAIRPERSON SOCKWELL: There's a lot of hearsay. In

this case it's hearsay.

VICE CHAIRPERSON REID: We have one more witness to

testify.

MS. HAGERTY: Thank you. I was sort of giving this up

as --
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CHAIRPERSON SOCKWELL: Have you been sworn in?

MS. HAGERTY: No, sir.

CHAIRPERSON SOCKWELL: You need to be sworn in.

MS. HAGERTY: Okay.

(Whereupon, the witness was sworn in.)

MS. HAGERTY: My name is Helen Hagerty. I'm a public

school parent. I current have four children attending Hyde

Elementary School.

CHAIRPERSON SOCKWELL: Give your address, please, Ms.

Hagerty.

MS. HAGERTY: 4708 Reservoir Road, N.W. 20007. Like I

said, I'm a public school parent. I have four children in the

public school system. Next year I will have a child at the Hardy

Middle School.

We have sort of given this up as a lost cause. My

child is not yet at Hardy and as a public school parent, we've

been working really hard at our 1local public school at the

elementary school level to make our public schools more attractive

so that people in our neighborhood will go to them.

I anticipate doing the same thing when I get up to

Hardy next vyear. It's very frustrating when you have something

that is going on on your school property when the principal of the

school is against it. There should be a letter in the file that

the principal sent to the mayor.

There should be a letter in the file from the PTA

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

177

along with 40 signatures. Mind you, it's just 40. I know what

we're up against. I know we're up against people who think it's

great. I in the past have gone there.

I think it's a wonderful entity but I don't think it

should be located on public school property. I won't even get

into it because Mr. Sockwell made his opinion quite clear about

the use of it on Sundays so I won't even go there.

I will tell you it's really frustrating when we're

trying to clean up our schools and make them look good and you

come down Wisconsin Avenue on a Sunday and the place is jam packed

with traffic, jam packed with people putting furniture in their

cars. The building in the back, the principal complained because
things were being hung on the building. The windows weren't
secure. They were being left open. The list goes on and on and
on.

I think it really reflects the attitude of this city.

Our schools aren't great but there are some parents who are

trying really hard to make them good. It's not Jjust the

academics, it's the facilities.

If we have schools that don't look good, that 1look

crummy on the weekends. I'm sorry, I just think this flea market

on school property on a Sunday detracts from the potential of our

public schools.

Now, the World War II memorial has a lot of opponents

for its current location. They were able to come up with 102
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alternative sites for a World War II memorial. I find it hard to

believe that we can't come up with one alternative site in

Georgetown that would please everybody.

We're not saying close it. I know we're up against
this huge jaugerknot. It's very popular but there are other
locations. To say simply because we've been here for so long we

people like the convenience of parking in Safeway and going across

the street isn't a good enough excuse to keep it there.

Now, I've met with Dr. Omar in the mayor's office as a

very frustrated parent. He told me what we were up against. One

of the alternative sites that we mentioned was K Street under the

Whitehurst freeway. There are other parking lots. I know that if

we put our heads together, we can come up with something that will

accommodate everybody. I'm not advocating that we close it down.

The other thing that I don't know if it's been

mentioned but as a public school parent, I'm on a Committee of 21

and we were appointed by the school board members and we have come

up with a --

CHAIRPERSON SOCKWELL: Ms. Hagerty, you'll have to be

quick. You have exceeded three minutes.

MS. HAGERTY: Okay. We've come up with a $2 billion

proposal to renovate our school facilities. Hardy Middle School

is one of the top-tiered schools so within the next two to three

years either that entire building is coming down or it's going to

be completely renovated. Either way within the next two or three
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years the flea market is going to have to be relocated.

I think we need to put the needs of our public school

children first. Just because people in Georgetown think it's

convenient and they like to go shopping there without driving, or

it's an asset to the neighborhood is all fine and good, but we

have to put our kids first and our public schools first if we want

to make them better schools. That's all I have to say.

CHAIRPERSON SOCKWELL: Thank you.

Questions, Board members?

Ms. Hagerty, you spoke to the potential renovation of

the site or the demolition of the school or whatever. That's

information that has not been proffered to this Board as a reason

for doing anything or not doing anything. While I understand what

you're saying, it may not have any relevance to the issue here

today.

MEMBER RENSHAW: Mr. Chairman.

CHAIRPERSON SOCKWELL: Yes.

MEMBER RENSHAW: Mrs. Hagerty mentioned in her

testimony that the principal of Hardy School was against it and

there was a PTA letter that came to the Board. Do we have that in

the file?

MS. HAGERTY: It should have been in the file.

Another opponent had seen it in the file. I don't know if it's

been removed or not.

MEMBER RENSHAW: I don't have it. That's why I'm
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asking.

MS. BAILEY: Ma'am, did you say that letter was sent

to the mayor's office?

MS. HAGERTY: Well, yes. The mayor had a copy of that

letter and not only was that letter supposed to be in the file,

but the principal of the school had also written a letter directly

to the mayor asking for his support. The principal's signature is

not on this lease agreement.

MR. GLASGOW: Mr. Chairman, I object to this line of

testimony. The school system has authorized us to -- we have a

letter of authorization from the school board authorizing us to

come to this Board.

CHAIRPERSON SOCKWELL: I realize the principals of

schools to the best --

Yes, sustained.

Principals of schools generally don't have

responsibilities toward the disposition of real property. They

are administrators in the schools for the program.

MS. HAGERTY: I understand that, but I think a

principal's opinion should be taken into account.

CHAIRPERSON SOCKWELL: It can't be if it 1is not an

opinion that has any factual relationship to the administration of

property. If it isn't part of a principal's responsibility, then

it is not going to be something that can be considered with regard

to a lease that is being signed by the people that the principal
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is employed by. A lease is a property management issue. The

administration of the student body is a principal issue. That's

where the two depart.

MS. HAGERTY: I understand that.

CHAIRPERSON SOCKWELL: It's perfectly logical if a

principal wishes to state his or her position on a subject, but it

doesn't have the force of law. The lease has a force of law.

MS. HAGERTY: I understand that, but I'm just saying

for the record that the principal did not sign this lease because

he was opposed to it. Our principals are asked to be a party to

some leases they do sign and he didn't sign it.

CHAIRPERSON SOCKWELL: We don't know --

MR. GLASGOW: Mr. Chairman, I renew my objection.

CHAIRPERSON SOCKWELL: I have to sustain that because

we don't have a copy of the lease. We don't know that the lease

requires a principal's signature.

MS. HAGERTY: You don't have a copy? You don't have

any copies of the lease?

CHAIRPERSON SOCKWELL: As far as I know we don't.

MS. BAILEY: No, sir. There's no copy in the record.

One has not been submitted to the file.

MR. MLOTEK: There would have to be a copy.

MS. HAGERTY: There has to be a copy of the lease.

PARTICIPANT: I put one in earlier today.

MS. BAILEY: Today?
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PARTICIPANT: Just today.

MS. HAGERTY: Can we leave the record open until you

receive a copy from the PTA and the principal's letter to the

mayor?

CHAIRPERSON SOCKWELL: The lease copy that was

submitted was not mentioned in this hearing.

VICE CHAIRPERSON REID: We have it.

CHAIRPERSON SOCKWELL: Where is it?

MR. GLASGOW: Authorization came from the D.C. Public

School System.

CHATIRPERSON SOCKWELL: Excuse me just a second.

VICE CHAIRPERSON REID: They had it broken down by the

time frame.

CHAIRPERSON SOCKWELL: Oh, is this what you're talking

about?

MS. HAGERTY: The letter that I'm referring to was

sent in last November. It was a letter to the then superintendent

Arlene Ackerman and a copy was forwarded here.

CHAIRPERSON SOCKWELL: I have a copy of the lease in

front of me.

VICE CHAIRPERSON REID: She's referring to something

else. She's referring to a letter from the PTA.

CHATIRPERSON SOCKWELL: I know.

VICE CHAIRPERSON REID: We don't have that.

CHAIRPERSON SOCKWELL: But I will confirm that the
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lease does have a position for principal signature on it which was

something that you stated.

MS. HAGERTY: There is a school board member for Ward

2 who is no longer a school board member, Westy Byrd, who had gone

through the file last spring and those two letters were in the

file at the time. 1It's not in this case? Okay. Can we pull it

from the old case number? It should be in there.

SECRETARY PRUITT: Both cases, the o0ld case and the

new case is with you.

CHAIRPERSON SOCKWELL: Mr. Glasgow, would you --

MR. GLASGOW: Any correspondence other than the

correspondence that we've had on this particular issue that's

being alleged other than that from the D.C. Public School System

is irrelevant. The D.C. Public School System controls the

property and they are the ones that authorized us to proceed

forward with this wvariance.

CHAIRPERSON SOCKWELL: The existence of other

documentation in support or in opposition to the case would be

allowed as documentation. As long as it's made available to all

parties, I don't see why it should not be incorporated into the

record.

MR. GLASGOW: I just question the relevance because it

doesn't reflect the position of the D.C. Public School System.

MS. HAGERTY: But it does reflect the position of

parents, teachers, and a principal, and a PTA and they are
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directly affected by the use of this venue.

CHAIRPERSON SOCKWELL: It could be considered wvalid

because the principal is the chief administrator for the property

in question from a public school program standpoint. It might be

interesting to see what that states. I'm not saying that it has

great weight or anything like that but it's just documentation for

the file.

It exist and it may have been passed through some of

our hands. It may not have been fully accepted into the record

and I think that if it might have gotten into the record and

gotten lost, that it should be included officially into the

record.

MS. HAGERTY: Thank you. So it will remain open until

we get it to you. Thank you.

CHATIRPERSON SOCKWELL: Cross-examination of any of

these three witnesses, Mr. Glasgow? Do you have any cross for Ms.

Hagerty, Mr. Mlotek, or Mr. Eastridge?

MR. GLASGOW: I only have one question with respect to

Ms. Hagerty.

Is it your testimony that the use of the parking lot

for the flea market on Sunday interferes with the use of the

school?

MS. HAGERTY: Not vet. Down the zroad they are

anticipating you being able to use that for athletics. The

problem is no one is saying they want to come in and play on the
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parking lot.

If you wanted to come in and use that whether it was

the Stoddard soccer practice on a Sunday, which they have, or

basketball, you can't park. Sure, if you live right next door you

can walk in but you can't drive up and park there and use it

because there's no parking.

MR. GLASGOW: I believe you've answered the question.

Thank you.

I have no further questions, Mr. Chairman.

CHAIRPERSON SOCKWELL: Thank you.

Mr. Moore, do you have any questions for these

witnesses? All right. Thank you very much then.

MS. HAGERTY: Thank you.

CHAIRPERSON SOCKWELL: We'll now entertain closing

remarks by the applicant.

Ms. Hagerty, you did submit your witness cards?

MS. HAGERTY: No, sir. I have it right here. I just

need to put the case number on it.

CHAIRPERSON SOCKWELL: Thank you.

MR. GLASGOW: Mr. Chairman, members of the Board, we

just have a couple of quick items that we wanted to run through in

rebuttal and then proceed with closing statement. I think it will

just be a couple minutes.

CHAIRPERSON SOCKWELL: Please, go ahead.

MR. GLASGOW: First, Mr. Mlotek, did you -- I'm
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getting ready for cross that I never had.

Mr. Sussman, would you please state for the Board the

number of spaces that you counted on Whitehaven Street, the

metered spaces?

MR. SUSSMAN: On Sunday when I was up at the market I

drove down Whitehaven Street and there were 39 spaces and 39

parking meters. I got out of my car, walked it, and counted it.

Not eight but 39. That's sworn testimony, Your Honor. On the

right and left side of Whitehaven going down to the end.

CHAIRPERSON SOCKWELL: Between what Dblock and what

block?

MR. SUSSMAN: From Wisconsin Avenue as the street

curved around to the entrance to a parking garage for the large

building. 39 spaces on both sides of the street. 39 parking

meters and 39 legal spaces. I know that because I called counsel

right after I counted them.

MR. GLASGOW: And what we can do, Mr. Sockwell, since

I'm sure the record is going to be left open for a number of

things, we can redo the count.

CHAIRPERSON SOCKWELL: Will staff reflect the fact

that a revised parking count will be coming in.

SECRETARY PRUITT: We'll be doing that at the end so

we can make sure we have everything.

MR. GLASGOW: Mr. Sher, could you quickly respond to

an issue with respect to what a parking requirement would be for
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the parking lot use?

MR. SHER: I only want to put this in terms of the way

Mr. Moore put it, in terms of what the regulations require if

there were a requirement for parking. He referenced a requirement

of one space for each 300 square feet in excess of 3,000 square

feet.

What he didn't say was that's one space for each 300

square feet of gross floor area and cellar floor area which

somehow suggest there's a building involved wherein one could

count the amount of gross floor area.

There's no building here. There's no gross floor
area. There's no cellar floor area devoted to the flea market
use. How one attempts to apply that number in that situation

escapes me.

What is before the Board is obviously is there enough

parking but it can't be with relation to the amount of required

parking because the amount of required parking is zero.

CHAIRPERSON SOCKWELL: Just to sort of put this to

bed, where parking is required for a use, parking is not generally

used as a -- the parking area cannot be counted toward certain

things with regard to principal uses if it's accessory parking.

Would that, in your estimation, have an affect on this occasional

use of the property for a flea market?

MR. SHER: If there 1is a parking requirement

applicable, there is a section of the regulations which says you
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don't have to provide parking for parking. If you happen to have

parking in a cellar and cellar space counts towards parking, you

don't have to count the area devoted to parking to provide parking

for that area.

There are very few requirements in the regulations

that talk to providing parking for other than a building. It's

usually expressed in terms of floor area, sometimes gross floor

area and cellar floor area.

There are a couple of things where the requirement is

specified in other terms. For example, for a boat club it's one

for each four berths or slips. That's not a building but, in

general, it's specified in terms of a building.

Even when you get to the catch-all phrase "for any

other use in any other district," it's one for each 600 square

feet of gross floor area and cellar floor area in terms of having

a specific meaning in the regulations, not applicable in this

situation.

CHAIRPERSON SOCKWELL: Thank you.

Mr. Johnson.

MR. JOHNSON: As the zoning administrator I think it's

safe to say that the parking in this case is consistent, or should

be accessory to the school, not the flea market. I just wanted to

make that distinction. There was parking when the building was

constructed, prescribed amounts of parking but it was, again,

related to the school, not the flea market.
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COMMISSIONER PARSONS: I'm confused by that comment.

MR. JOHNSON: Let me try to clarify it. As I heard

Mr. Sher say that he was really talking about the parking lot with

respect to -- I think he said you can't have a requirement on a

parking lot that's a parking lot or some language to that effect.

I just simply wanted to clarify that in this case, as

in all if not most cases, parking i1s generally related to the

building as he so said. Again, the building in this case was a

school, not the use as carried out by the flea market if that

clarifies it.

COMMISSIONER PARSONS: So you mean the parking lot

fulfills a requirement for the school.

MR. JOHNSON: It meets the need of the school.

COMMISSIONER PARSONS: But that doesn't have any real

bearing on what we're talking about. Does it?

MR. JOHNSON: I thought it did in 1light of what was

said only as a point of clarification.

COMMISSIONER PARSONS: Thank you.

CHAIRPERSON SOCKWELL : There may be another

interpretation of parking requirements based strictly upon the

fact that while the accessory parking for the school is exactly

that, once a wuse, in this case requiring a certificate of

occupancy, becomes such an authorized use, even if only for one

day out of a week, the 1likelihood is that there would be an
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associated parking requirement for the use on the basis of the

existence of a certificate of occupancy for that use.

Although I'm not prepared at this moment to say

specifically what that is based on things that haven't been

discussed and dealt with, there may be a reason to have a

different interpretation of the parking specifically because a

certificate of occupancy issue exists and, therefore, adherence to

the zoning ordinance which has responsibility over certificates of

occupancy in real terms.

MR. SHER: My only response to that would be if this

were a C-2-A zone or C-1 zone --

CHAIRPERSON SOCKWELL: It would have --

MR. SHER: -- there would be no parking required for

the open air use of a lot with a certificate of occupancy which

did not involve a structure or building because the requirement

for parking for retail use is solely based on gross floor area and

cellar floor area.

If you have no -- and those terms are defined in the

regulations -- don't have any gross floor area, you don't have a

parking requirement. That's my only point.

VICE CHAIRPERSON REID: Okay. Who is next?

MR. GLASGOW: Lastly, Mr. Chairman, with respect to

the Safeway use, Mr. Sussman had taken some photographs this past

Sunday that we wanted to add into the record. He took some

photographs inside the store and outside the store showing the
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parking that was available at that point in time.

CHAIRPERSON SOCKWELL: Are those photographs dated and
timed?

MR. SUSSMAN: Yes, they are, Your Honor. Yes. They
are dated. Unfortunately, I'm not really good with the camera and
after 12:00 noon my camera goes to the next day so it says Monday
the 29th but I can verify this because I have a picture of my
daughter taken that also says Monday the 29th singing at a church
which happened on Sunday. I can offer one of those pictures which
also says 1/29 on it. I can tell you that I took this picture in
the afternoon before 4:00.

CHATIRPERSON SOCKWELL: Just write on the back of the
pictures when they were taken. These time/date stamp cameras are
only as good as the time/date stamp. Right?

MR. SUSSMAN: The people who don't know how to use
them are of my generation.

What I have here is two pictures taken of the parking
lot. This 1is the parking lot area closest to the Wisconsin
Avenue, closest to the flea market. I took them contemporaneous
with being in the store. This was Super Bowl Sunday a
little before 4:00. The store is crowded. I mean, I had to wait
a long time before I got my purchases. The negatives show the
order of this.

This is what the parking lot looked like before 4:00

on Super Bowl Sunday when we were in business still. We don't
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close till 5:00. To show you that there were spaces available and

this was Super Bowl Sunday.

I would say this to the parking, and we talked about

this --

CHAIRPERSON SOCKWELL: There is a relevance issue with

regard to those photographs. You show one shot of one section of

the lot and not shots of multiple sections of the lot. Without

that it's impossible to determine the parking availability on the

lot.

MR. SUSSMAN: What it shows 1s about 20 spaces

available and that's what it shows.

CHAIRPERSON SOCKWELL: All right.

MR. SUSSMAN: With the store being crowded. I did ask

to speak to the manager that day when I was there and he was not

there on Sunday.

CHAIRPERSON SOCKWELL: Thank you.

MR. GLASGOW: I would like to proceed now very quickly

to closing argument.

CHAIRPERSON SOCKWELL: That was your rebuttal?

MR. GLASGOW: Yes. Nothing else on rebuttal. With

respect to closing argument, just very quickly, with respect to

there has been a lot of discussion on the survey that was done by

Safeway and it's just instructive that there were always spaces

available throughout this survey. The lot was never 100 percent

occupied.
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We are hopeful that with respect to our proposal to

provide the 25 spaces around behind the school, and we would like

to enter into the record a platt of the school lot. I have

another copy that has the spaces lined up about it on it.

This is where the flea market lot is up here on the

north of the school. You drive down 34th Street and vyou

immediately turn into this lot. It is immediately available and

accessible off of 34th Street.

We believe that with the flea market lot here on the

north and this parking area, which will hold about 25 to 28

parking spaces, is going to be wvery significant in trying to

address the concerns raised by Safeway. I would like to enter

this platt into the record.

CHAIRPERSON SOCKWELL: Now, the portion that you're

showing with the 25 to 28 spaces is currently the overflow vendor

area?

MR. GLASGOW: Yes, sir. That's the overflow vendor

area which we now would --

CHAIRPERSON SOCKWELL: You said you had another

drawing that shows the spaces or shows the flea market designated

area specifically or what?

MR. GLASGOW: I have another platt which I will find

and put into the record. This one is blank but it does show the
same two items. This is a portion of the flea market lot that
extends up toward it. We wanted to get it large enough and show
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the school building and then show where this lot was in very close

proximity to the actual flea market.

CHAIRPERSON SOCKWELL: Thank you.

One quick question for Mr. Sussman. On the recent

Sunday was the flea market open?

MR. SUSSMAN: Yes, sir. We had a good day Sunday.

The weather was about 40 degrees.

VICE CHAIRPERSON REID: I don't understand why this

picture is being proffered because obviously on Super Bowl Sunday

the lot would be mostly empty because people --

MR. SUSSMAN: No, because the game wasn't until 6:30.

VICE CHAIRPERSON REID: Oh, what time was it?

MR. SUSSMAN: 4:00.

CHAIRPERSON SOCKWELL: These were taken at 4:00 and

the game was after 6:00. The program started at 6:00.

VICE CHAIRPERSON REID: I didn't hear you say 4:00.

MR. SUSSMAN: People were buying munchies.

VICE CHAIRPERSON REID: And the flea market was open?

MR. SUSSMAN: Yes, it was, ma'am.

VICE CHAIRPERSON REID: What are you saying? Is this

typical?

MR. SUSSMAN: Certainly in the wintertime it's

typical.

VICE CHAIRPERSON REID: Thank you.

MR. SUSSMAN: Thank you.
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CHAIRPERSON SOCKWELL: I thought you were going to

write the date and time?

MR. SUSSMAN: They said when it came back I would

write the date and time.

CHAIRPERSON SOCKWELL: All right.

MR. GLASGOW: Mr. Chairman, with respect to the burden

of proof, we have submitted documents to the file. With respect

to that, it is clear that we are acting on behalf of the property

owner in the case.

We have shown that the property is certainly affected

by a unique and exceptional situation or condition for wvarious

reasons, some of which were in the Office of Planning Report,

others of which were testified to both by Mr. Sussman and by Ms.

Falwell with respect to the actions of the District of Columbia

public school system back in 1988 wherein if we had applied for

and obtained a certificate of occupancy at that point in time, we

wouldn't have a case here today.

That is certainly a unique situation. The D.C. public

school at that point in time was not subject to the operation of

the zoning regulations prior to the Hurt Home case. That is an

exceptional situation or condition that affects this particular

piece of property. It's the only one that we know of that is so

affected that has been in operation that length of time.

Secondly, with respect to the undue hardship upon the

property, there is an inability to use the property. We have
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submitted for the record the amount of money that has been paid to

the D.C. Public School System as a result of the interest that is

generated through the flea market and the payment of that lease.

Also, the other funds that are paid to the District.

The District would have no other use of the property or the school

system other than to have it lie fallow as a parking lot there.

That 1is in conjunction with this unique situation that we have.

If the Board would so desire, we are ready to submit any further

documentation with respect to that.

With respect to the situation dealing with the no

detriment to the public good and the consistency with the zone

plan, we believe that by virtue of the community outreach that we

have undertaken over a series of years and the good will that Mr.

Sussman has, that the flea market not only is a not detriment but

that is viewed on an overview basis as being part of the fabric of

Georgetown area.

We also have a letter. Just a few floors up is the

Office of the City Council. We do have copies of Council Member

Evans addressed to the Board dated January 24 in support of the

application. We do have very significant support.

We also have the support of the city through the

testimony and the authorization to proceed with the D.C. Public

School System. We have the support of the Office of Planning and

the local ANCs.

Lastly, with respect to the principal issue that was
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raised today by the party in opposition, the persons in opposition

with respect to traffic, we want the record to be left open so

that we can coordinate with council and Safeway to try to work out

a solution which is mutually acceptable in proceeding forward with

this application.

CHAIRPERSON SOCKWELL: Mr. Glasgow, are you

sufficiently knowledgeable about the lease structure with the D.C.

Public Schools to be able to say that as per the wording of the

lease, which I've had a brief period of time to read, it appears

that the monthly rental fee is made payable to the D.C public

schools. That's paragraph 3 of the letter dated September

9 of '99 to Mr. Sussman from Gerald Cook, director of the real

estate office. The income derived from this does not go into the

general fund of the District of Columbia. It actually goes

directly to the D.C. Public Schools.

MR. GLASGOW: That's my understanding that it goes to

the D.C. Public Schools.

CHAIRPERSON SOCKWELL: That's who the check is payable

to, whereas in other situations the check would be payable to the

District of Columbia Treasurer and, therefore, would go into the

general fund. This income is received by the public schools, not

by the District of Columbia general fund.

MR. SUSSMAN: Sir, the check is made payable to DCPS,

District of Columbia Public Schools, and it's used for the benefit

of the school system. The other checks we write are to the D.C.
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Treasurer for the sales tax we collect and the unincorporated

business franchise tax we pay.

CHAIRPERSON SOCKWELL: Okay. Just a second, please.

VICE CHAIRPERSON REID: Just one second, please while

we have a side bar.

CHAIRPERSON SOCKWELL: The Board realizes that this

case has a number of 00

VICE CHAIRPERSON REID: Did he finish?

CHAIRPERSON SOCKWELL: Yes, he did finish.

You were finished, weren't you, Mr. Glasgow?

MR. GLASGOW: Yes, sir, other than what we requested,

I think, jointly for the record to be held open for.

CHAIRPERSON SOCKWELL: To continue, I was stating that

this case has a lot of very difficult issues to look at that we

have to be very careful in how we interpret the ordinance. With

regard to some of them, we have to really sit down and review all

the points that have been made by all parties and individuals

involved.

This is not a case that can be handled with a bench

decision summary order. The point is that we will deliberate this

case and set a date certain for a decision.

It has been suggested that the Board take a five

minute recess to discuss the issues of timing on this and make

sure that we are correct in our analysis of what we have to do.

Give us just that much time until 3:30. We'll be right back.
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(Whereupon, off the record at 3:28 p.m. until 3:36

CHAIRPERSON SOCKWELL: All right. Ladies and

gentleman, we have had time to discuss briefly the direction that

we will take on this case. It appears to be the consensus of the

Board that we will have to do two things.

First, we will have a decision hearing on this at the

most appropriate date after we have received documentation that

has been requested because the record is being left open for the

receipt of certain items. As well having to do that will require

us to postpone hearing the appeal case until a decision has been

reached with regard to the variance case.

Believing that to be the consensus of the Board, I

move that we set a date certain for a decision on case No. 16643

and continue the appeal case, 16642, to a date certain to follow

the decision case.

MEMBER RENSHAW: Second.

CHAIRPERSON SOCKWELL: All in favor?

ALL: Aye.

CHAIRPERSON SOCKWELL: Excuse me. Discussion?

SECRETARY PRUITT: You haven't had any dates. I just

wanted to be sure if you just want me to give them to you or if

you need to --

CHAIRPERSON SOCKWELL: Yeah.

SECRETARY PRUITT: Okay. March 6 will be the decision
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date for this case. All submissions should be due on February

13th. Responses February 27th.

CHAIRPERSON SOCKWELL: Give those submission dates.

SECRETARY PRUITT: 13th and 27th. Submissions are due

on the 13th. Responses to submissions on the 27th of February.

I'm sorry. The decision meeting in March is the 6th. I just

wanted to verify it.

CHAIRPERSON SOCKWELL: Right. And for the appeal

case?

SECRETARY PRUITT: The first available date on the

appeal would be June 5.

CHATRPERSON SOCKWELL: Now, the appeal case being set

for June 5 is a tentative date pending the results of the decision

on the wvariance case. Should there be a decision for the

variance, then the appeal case would automatically be mooted or

disappear.

SECRETARY PRUITT: And this is your notice of the next

appeal date. This office will not renotice or send anyone any

information reminding them.

CHATRPERSON SOCKWELL: And that appeal date is an A.M.

session?

SECRETARY PRUITT: P.M.

CHAIRPERSON SOCKWELL: P.M. session. Decisions are

all A.M.

SECRETARY PRUITT: Did you take a formal vote?
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CHAIRPERSON SOCKWELL: Yes. I think it was an

unanimous vote.

Are there any other issues to discuss this afternoon?

MEMBER RENSHAW: Could we have a review?

MS. BAILEY: Staff will record the vote as four to

zero for the following concerns. Motion made by Mr. Sockwell,

seconded by Mrs. Renshaw. Decision will be made on March 6th.

All submissions are due by February 13th. The responses are due

by February 27th. Depending on the outcome of the vote on March

6th, an appeal may be scheduled for the afternoon of June 5th.

Based on what was discussed here today, the applicant

will Dbe developing a proposed agreement with Safeway. In

addition, the applicant will be identifying proposed conditions to

accompany the application if it is approved by the Board.

The record is to remain open to receive a letter from

the school system, particularly from the principal and the PTA.

The applicant is to provide revised parking count of the on-street

parking spaces.

CHAIRPERSON SOCKWELL: Along Whitehaven.

SECRETARY PRUITT: Along Whitehaven. Mr. Parsons, I

believe that you had requested Safeway to provide an additional

evaluation for more than one day of the parking on this site.

COMMISSIONER PARSONS: No.

SECRETARY PRUITT: No, you did not want that? Okay.

COMMISSIONER PARSONS: It would have to be done during
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the month of June. I was just pointing out that it was too bad

they didn't have that.

SECRETARY PRUITT: Okay.

Mr. Chairman, I think those were the items that were

discussed. Someone can help me if I left something out.

CHAIRPERSON SOCKWELL: Ms. Renshaw?

MEMBER RENSHAW: Yes. I would like to have a copy of

Council Member Schwartz' letter that I don't have. Do we have the

full lease?

CHAIRPERSON SOCKWELL: Yes.

MEMBER RENSHAW: We do?

CHAIRPERSON SOCKWELL: We have the current lease which

is a month-to-month lease which is the only lease that's binding.

MEMBER RENSHAW: It is?

CHAIRPERSON SOCKWELL: Yes. They have a lease.

MEMBER RENSHAW: All right.

SECRETARY PRUITT: And you do have the letter from
Carol Schwartz' office. If you can't find one, we can provide it
for you.

CHAIRPERSON SOCKWELL: We haven't requested a lease

history for 13 years or whatever it is.

MEMBER RENSHAW: All right. That's it.

CHAIRPERSON SOCKWELL: All right.

MR. GLASGOW: Mr. Chairman, findings of fact,

conclusions of law?
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CHAIRPERSON SOCKWELL: Yes. On disk from both the

opposition and the applicant.

MS. BAILEY: Mr. Glasgow, did you indicate that you

would provide a site plan to show the layout of parking and so

forth on the property? Did I hear that?

MR. GLASGOW: I think I handed --

CHAIRPERSON SOCKWELL: That's on diskette. You don't

have to put it on a CD-ROM.

SECRETARY PRUITT: You handed us one with a blank

area. I wasn't sure if you were going to send it and actually

provide one that had the parking striped in.

MR. GLASGOW: Yeah, I believe that I can get one in on

that.

SECRETARY PRUITT: Okay. Thank you.

MR. GLASGOW: That's very rough.

SECRETARY PRUITT: Right.

MR. GLASGOW: That was working between counsel for

Safeway, Jerry Moore, and myself.

SECRETARY PRUITT: Right.

MR. GLASGOW: TIt's an approximation.

SECRETARY PRUITT: Okay. Thank you.

Just to reiterate, findings of fact, if you choose to

provide them, would be due March 1st.

CHAIRPERSON SOCKWELL: All right. If that's it, we

thank you all for your participation and for the time that you
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This hearing is adjourned.

(Whereupon, at 3:43 p.m. the hearing was adjourned.)
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